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Introduction: Rights and Justice towards 
the Margins 


Virpi Mákinen, Jonathan Robinson and Pamela Slotte 


The chapters in this volume explore the idea of rights at the margins from 
historical, philosophical and legal perspectives. Most of the chapters deal with 
the subject in the context of the late medieval and early modern period from 
the perspective of legal and intellectual history. The final chapters in the vol- 
ume take up some of the ideas elaborated in the earlier chapters and reflect 
from the perspective of moral philosophy on their relevance in the contempo- 
rary context. The content, nature and justification of human rights are subject 
of intensive debate today, yet we still do not have an adequate account of the 
origin and early development of human rights.! The basic questions: whose 
rights, which rights, and in virtue of which property do we have these rights 
are also the most relevant when looking for the early history of rights at the 
margins. These are the questions that guide the essays of this volume - never- 
theless, they should not be construed as a complete answer to these questions, 
pressing though they be. 

The term "marginalization" is modern but derives from the Latin margo, 
which means "edge", “brink”, or “border”. As in earlier times, specific groups 
of people today often end up pushed to the margins and beyond. In medieval 


1 See, e.g, David Boucher, The Limits of Ethics in International Relations: Natural Law, Natural 
Rights, and Human Rights in Transition (Oxford: 2009); Rowan Cruft, S. Mattheo Liao, and 
Massimo Renzo (eds.), Philosophical Foundations of Human Rights (Oxford: 2015); Costas 
Douzinas, The End of Human Rights (Oxford: 2009); Costas Douzinas and Conor Gearty 
(eds.), Meanings of Rights: The Philosophy and Social Theory of Human Rights (Cambridge, 
MA: 2014); Knud Haakonssen (ed.), A Culture of Rights: The Bill of Rights in Philosophy, Politics 
and Law in 1791 and 1991 (Cambridge, MA: 1996); James Griffin, On Human Rights (Oxford: 
2008); Samuel Moyn, The Last Utopia: Human Rights in History (Cambridge, MA: 2010); idem, 
Christian Human Rights (Philadelphia: 2015); idem, Not Enough: Human Rights in an Unequal 
World (Cambridge, MA: 2018); Pamela Slotte and Miia Halme-Tuomisaari (eds.), Revisiting 
the Origins of Human Rights (Cambridge, UK: 2015); John Witte, Jr. and Frank S. Alexander 
(eds.), Christianity and Human Rights: An Introduction (Cambridge, MA: 2010); John Witte, 
Jr. and M. Christian Green (eds.), Religion and Human Rights: An Introduction (Oxford: 2012); 
John Witte, Jr. and Frank S. Alexander (eds.), Christianity and Human Rights: An Introduction 
(Cambridge, MA: 2010); Ting Xu and Jean Allain (eds.), Property and Human Rights in a 
Global Context (Oxford: 2015). 
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2 MAKINEN, ROBINSON AND SLOTTE 


canon and civil law, such people were called personae miserabiles; these were 
the people who were likely to suffer pervasive and long-term poverty, such as 
orphans, widows, the elderly, and those with physical, cognitive, or psychiatric 
impairments.? In this volume, we adopt a broad understanding of people at 
the margins, covering not only those who are impoverished and needy in a 
material sense but also those who are relegated to the lower or outer edges of 
society because of their physical or intellectual disabilities, gender, race, reli- 
gion or infidelity? We extend our coverage to include also the case of animals 
in order to raise questions about who can or cannot be attributed rights.^ 
Many people are relegated to the margins of society for reasons beyond 
their control; but some live on the margins of society by choice. In medieval 
Christianity, voluntary poverty was a religious ideal and was recognized as a 
spiritual value for those living in monasteries or were members of other reli- 
gious orders? At the beginning of the 13th century, the impact of the mendi- 
cant orders on the ideal of poverty was profound, especially with regard to the 
Franciscan ideal of absolute poverty without individual or corporate property.® 


2 Brian Tierney, Medieval Poor Law: A Sketch of Canonical Theory and Its Application in England 
(Berkeley: 1959); Gilles Couvreur, Les pauvres ont-ils des droits? Recherches sur le vol en cas 
dextréme nécessité, depuis la Concordia de Gratien (140) jusqu'à Guillaume d'Auxerre (1231) 
(Rome: 1961); Michel Mollat, Études sur l'histoire de la pauvreté, 2 vols. (Paris: 1974); Michel 
Mollat, Poor in the Middle Ages: An Essay in Social History, trans. Arthur Goldhammer (New 
Haven: 1986). 

3 For marginalization and marginalized groups in medieval society, see Bronislaw Geremek, 
"The Marginal Man,” in Medieval World, ed. Jacques LeGoff, trans. Lydia Cochrane (London: 
1990), 347-73; Michael Goodich (ed.), Other Middle Ages: Witnesses at the Margins of Medieval 
Society (University Park, PA: 1998). 

4 Concerning the roots of our thinking about animals in the history of philosophy, see Richard 
Sorabji, Animal Minds and Human Morals: The Origins of the Western Debate (Ithaca, NY: 
1995). See also William Ewalds, "Comparative Jurisprudence (I): What Was it Like to Try a 
Rat?,” University of Pennsylvania Law Review 143 (1995): 1898-2149, where he discusses, for 
example, the anthropologizing of animals as well as legal proceedings relating to animals in 
medieval judicial practice. 

5 Lester Little, Religious Poverty and the Profit Economy in Medieval Europe (London: 1978). See 
also Emmanuel Bain, Richesse et pauvreté dans l'Occident médiéval: L'Exégése des évangiles 
aux XII*-XIII* siècles (Turnhout: 2014). 

6 The meaning and value of religious poverty changed dramatically from the 12th century on- 
wards, due in no small measure to the efforts of the Waldesians, the Humiliati and Catharism. 
See Malcolm Lambert, Medieval Heresy: Popular Movements from the Gregorian Reform to the 
Reformation, 3rd ed. (Oxford, MA: 2002), 41-189; Gordon Leff, Heresy in the Later Middle Ages: 
The Relation of Heterodoxy to Dissent c. 1250—c. 1450 (1967; Manchester: 1999), 1-139. For stud- 
ies on the early Franciscan movement, see David Flood and Thaddée Matura, The Birth of 
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INTRODUCTION: RIGHTS AND JUSTICE TOWARDS THE MARGINS 3 


However, the way the Franciscans relegated themselves to the margins, claim- 
ing (as time went on) to live only by the factual use of goods without any rights 
also, fostered suspicion and caused long-standing debates among theologians 
and moral philosophers.” The Janus-faced nature of religious poverty and its 
connections to the rights at the margins is a primary concern of many chapters 
in this study. 

Modern historiography talks about rights in a number of different ways, and 
not all authors write about rights in the same way. One common topic of con- 
cernis whether an author's conception of rights should be characterized as “ob- 
jective" or "subjective" The distinction between objective and subjective forms 
of “right” prevalent in recent historiography owes much to the influential work 
of Michel Villey, who lamented that droit subjectif had supplanted droit objectif 


a Movement: A Study of the First Rule of St. Francis, trans. Paul Schwartz and Paul Lachance 
(Chicago: 1975); David Flood, Francis of Assisi and the Franciscan Movement (Quezon City, 
Philippines: 1989). For a revisionist account of Francis's significance, see Kenneth Wolf, The 
Poverty of Riches: St. Francis of Assisi Reconsidered (Oxford: 2003). 

7 The literature is vast, but the following are important book-length studies: David Burr, Olivi 
and Franciscan Poverty: The Origins of the Usus Pauper Controversy (Philadelphia: 1989); 
idem, The Spiritual Franciscans: From Protest to Persecution in the Century After Saint Francis 
(Philadelphia: 2001); Marino Damiata, Guglielmo d'Ockham: Povertà e potere, vol. 1 (Florence: 
1978); Michele-Marie Dufeil, Guillaume de Saint-Amour et la polémique universitaire parisi- 
enne, 1250-1259 (Paris: 1972); Jan G.J. van den Eijnden, Poverty on the Way to God: Thomas 
Aquinas on Evangelical Poverty (Leuven: 1994); Ulrich Horst, Evangelische Armut und Kirche: 
Thomas von Aquin und die Armutskontroversen des 13. und beginnenden 14. Jahrunderts (Berlin: 
1992); idem, Evangelische Armut und püpstliches Lehramt: Minoritentheologen im Konflikt mit 
Papst Johannes XXII (1316-1334) (Stuttgart: 1996); Malcolm Lambert, Franciscan Poverty: The 
Doctrine of the Absolute Poverty of Christ and the Apostles in the Franciscan Order, 1210-1323, 
2nded. (St. Bonaventure, NY:1998); Roberto Lambertini, Apologia e crescita dell'identità franc- 
escana (1255-1279) (Rome: 1990); idem, La povertà pensata: Evoluzione storica della definizione 
dell'identità da Bonaventura ad Ockham (Modena: 2000); Leff, Heresy in the Later Middle 
Ages, 51-251; Virpi Mákinen, Property Rights in the Late Medieval Discussion on Franciscan 
Poverty (Leuven: 2001); Patrick Nold, Pope John XXII and his Franciscan Cardinal: Bertrand 
de la Tour and the Apostolic Poverty Controversy (Oxford: 2003); Jonathan Robinson, William 
of Ockham's Early Theory of Property Rights in Context (Leiden: 2012); Andrea Tabarroni, 
Paupertas Christi et apostolorum: L'ideale francescano in discussione (1322-1324) (Rome: 1990). 
Fora thorough overview with a comprehensive bibliography, see Jürgen Miethke, "Der 'theo- 
retische Armutsstreit' im 14. Jahrhundert: Papst und Franziskanerorden im Konflikt um die 
Armut,” in Gelobte Armut: Armutskonzepte der franziskanischen Ordensfamilie vom Mittelalter 
bis in die Gegenwart, eds. Heinz-Dieter Heimann, Bernd Schies, Christoph Stiegemann, and 
Angelica Hilsebein (Paderborn: 2012), 243-83. 
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4 MAKINEN, ROBINSON AND SLOTTE 


as the dominant way to understand right. These terms have crossed over into 
Anglo-American scholarship, often with the proviso that the adjectives can 
clarify whether one is speaking of "subjective" rights or law, reinforcing, if not 
leading to what Kenneth Pennington has lamented as a "Balkanization (...) of 
thinking about law and rights in modern English and American jurispruden- 
tial thought"? Unfortunately, this view, though true, can confuse the matter 
further, which is the precise point of Villey's concern.!? The distinction is also 
meant to lay bare the idea that there are two fundamentally different "kinds" 
of rights: ones that are concerned with the right relation between entities and 
ones that are unmoored and rooted merely in subjective preferences. Although 
it is sometimes said that a "subjective right" is no more than a power to act, 
this account, too, seems unsatisfactory, for any theory of objective right must 
provide some space for individuals to exercise some discretion in their actions. 
Thus, a better view of what is at stake is whether the normative valence of 
"right" ties it to some objective standard of what is morally right or just in the 
circumstances, or whether we must defer to the right-bearer's subjective (and 
error-prone) worldview when we say or recognize that he or she has a right. 
Taken to extremes, classifying authors as theorists of objective right or sub- 
jective rights theories is an enterprise of dubious merit." Few, if any, rights 
theorists defend the notion that one's rights are not dependent upon a norma- 
tive framework constructed by morality and law. What is at issue for critics of 
the "modern" theory of subjective rights is threefold: first, whether there are 
any sources of law (or morality) beyond human positive law; second, what is 
the inflection point at which law must bend to the demands of morality; and, 
third, how is morality determined. How an author answers these questions 
goes a considerable way to answering whether we are dealing with a theory of 


8 See, e.g., Michel Villey, "Abrégé du droit naturel classique," Archives de philosophie du droit 
6 (1961): 27, where he playfully proposes a return to Aristotle ("Zuruck zum Aristoteles"); 
for a comment, see Tierney, Idea of Natural Rights, 14 and 20. 

9 Kenneth Pennington, “Rights,” in The Oxford Handbook of the History of Political Thought, 
ed. George Klosko (Oxford: 2011), 532. 

10 See John Lamont, “In Defence of Villey on Objective Right," in Truth and Faith in Ethics, 
ed. Hayden Ramsay (Exeter: 2011), 177-98; John Milbank, "Against Human Rights: Liberty 
in the Western Tradition," in The Meanings of Rights: The Philosophy and Social Theory of 
Human Rights, eds. Costas Douzinas and Conor Gearty (Cambridge, MA: 2014), 39-70. 

11  Itissometimes said that "subjective" rights refers to the idea that the individual somehow 
"has" these rights; but when used in this way the term "subjective rights" is an unhelp- 
ful pleonasm. See Thomas Mautner, “How Rights Became ‘Subjective,” Ratio Juris 263 
(2013): 110-32. Cf. Max Kaser, "Zum ‘Tus’-Begriff der Römer” Acta Juridica 63 (1977): 63; 
Charles Donahue, Jr., “Jus in the Subjective Sense in Roman Law: Reflections on Villey and 
Tierney,” in A Ennio Cortese, eds. Domenico Maffei et al. (Rome: 2001), 1: 506-35. 
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INTRODUCTION: RIGHTS AND JUSTICE TOWARDS THE MARGINS 5 


"subjective rights" or “objective right’, or, put differently, the degree to which 
that theory says we have in some sense “a right to do wrong"? Indeed, when 
the Franciscan theologian William of Ockham (c.1285-1347) is cast in the role 
of villain in the transition to a world where subjective rights reign supreme, 
the root complaint is not that he speaks of rights as a “power”, so much as 
that Ockham (it is alleged) conceives of this power as beholden to his broader 
metaphysical views and/or his supposed voluntarism.!? Another example can 
be seen in the debate between Pope John xx11 (1316-1334) and the Franciscans 
on whether one needed to have a right to use in order to avoid the charge that 
one’s use was unjust. 

A potentially more fruitful way to think about rights is to adopt the modern 
distinction between positive and negative rights, which captures a distinction 
made famous by Isaiah Berlin some sixty years ago.!^ The operative idea is that 
negative rights are rights that are realized through non-interference (for ex- 
ample, free speech), while positive rights impose some positive duty on others 
to help realize a right (for example, a right to housing). The distinction is espe- 
cially prevalent in human rights discourse. Many critics of the “proliferation”! 
of human rights, for instance, are particularly leery of including any positive 
right on lists of human rights. One rationale for this hesitation is, in what is in 
fact an oversimplification for the divide between negative and positive rights 
is not as clear or as clean as is sometimes supposed,!6 that negative rights are 
reasonably realizable by governments and institutions in a way that positive 
rights are not. In the context of the Universal Declaration of Human Rights, 


12 Jeremy Waldron, “A Right to Do Wrong,” Ethics 92:1 (1981): 21-39; cf. Mautner, “How Rights 
Became ‘Subjective,” 122 (quoting Michael Zuckert). 

13 Infact, itis not much of a stretch to say that the essence of the complaint is that Ockham’s 
failure to recognize the superior and “true” metaphysical and ethical views of Thomas 
Aquinas is the chief reason he wrongly championed a subjective rights theory. See, e.g., 
Lamont, “In Defence of Villey,' 193-95. 

14 Isaiah Berlin, “Two Concepts of Liberty,” in Liberty, ed. Henry Hardy (Oxford: 2002), 166- 
217. The essay was originally published in 1958. 

15 See, e.g., Eric A. Posner, The Twilight of Human Rights Law (Oxford: 2014), 91-95, 151-61. Cf. 
Michael Ignatieff, Human Rights as Politics and Idolatry (Princeton: 2001), 173; Griffin, On 
Human Rights, 51-56; David Miller, “Joseph Raz on Human Rights: A Critical Appraisal,” 
in Philosophical Foundations of Human Rights, eds. Rowan Cruft, S. Matthew Liao, and 
Massimo Renzo (Oxford: 2015), 237-38. 

16 See, eg, Elizabeth Ashford, "The Alleged Dichotomy Between Positive and Negative 
Rights and Duties," in Global Basic Rights, eds. Charles R. Beitz and Robert E. Goodin 
(Oxford: 2009), 92-112; cf. Griffin, On Human Rights, 166—69. 
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for example, the rights treated with the greatest skepticism tend to be socio- 
economic rights and the rights of solidarity.” 

In a similar vein, Richard Tuck took as paradigmatic a distinction between 
active and passive rights. As he explained the terms, passive rights are rights 
to be “given or allowed something by somebody else", while active rights are 
rights “to do something oneself”! One odd feature of Tuck's account is that 
he imagines an author must subscribe to an active or a passive theory of rights 
in general, rather than considering that some rights are “active” or “passive” 
in their very orientation. In fact, the conceptual division Tuck points to maps 
quite neatly onto the view that some rights are positive (- passive) while oth- 
ers are negative (= active). 

Had Tuck considered Berlin's distinction between positive and negative 
legacy, his historical archaeology of premodern natural rights theories might 
have been even more successful. The same is true of Wesley Hohfeld's ex- 
tremely influential attempt to clarify the different ways the term right might 
be used.? Under his schematization, in the example above, negative rights 
correspond to what Hohfeld calls privileges or liberties; and his point is that 
if one has a privilege to ¢ (i.e. a negative right), then others have "no-right" to 
interfere with that privilege. Conversely, if one is said to have a right to ¢ (i.e. 
a positive right), then others are said to be under a duty to realize that right.” 
As he summarized the difference at one point: “A right is one's affirmative 
claim against another, and a privilege is one's freedom from the right or claim 
of another.”?! 

Hohfeld's ideas have been picked up by scholars who maintain that con- 
temporary human rights should not be considered simply either "positive" 


17 For an overview of some of the ways human rights theorists have tried to address this 
perceived problem regarding socio-economic rights, see Rowan Cruft, S. Matthew Liao, 
and Massimo Renzo, "The Philosophical Foundations of Human Rights: An Overview,’ in 
Philosophical Foundations of Human Rights, 23—29. 

18 Richard Tuck, Natural Rights Theories (Cambridge, MA: 1979), 6. See Brian Tierney, "Tuck 
on Rights: Some Medieval Problems,” History of Political Thought 4:3 (1983): 429-41. 

19 Wesley N. Hohfeld, "Fundamental Legal Conceptions as Applied in Judicial Reasoning," 
Yale Law Journal 23 (1913): 16-59; Yale Law Journal 26 (1917): 710—70. We omit here a discus- 
sion of “powers” and “immunities”, which are an important part of Hohfeld’s much richer 
analysis. 

20  Hohfeld, “Fundamental Legal Conceptions,’ 30-44. See also Charles Donahue, Jr., “Jus in 
Roman Law,’ in Christianity and Human Rights: An Introduction, eds. John Witte Jr. and 
Frank S. Alexander (Cambridge, MA: 2010), 64-65. 

21 Hohfeld, “Fundamental Legal Conceptions,’ 55. 
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or “negative” rights. In fact, the realization of human rights is by and large 
understood to require both positive and negative measures at least to some 
extent: i.e. that states (as primary duty bearers under international law) do cer- 
tain things and that they abstain from doing other things, from interfering in 
the lives of persons in certain respects.?? For this very reason, some scholars 
building more or less loosely on Hohfeld also talk about legal rights (including 
human rights in their legal form) as encompassing what is sometimes called a 
"bundle of relationships" In order for a right to become an actual reality in a 
person's life a number of different duties (of both state and non-state actors) 
of both positive and negative kind have to be taken seriously and addressed 
within the framework of the right.?? They further maintain that this at a foun- 
dational level is true for the realization of all kinds of rights and not just for 
rights whose realization, for example, seems to require a large-scale redistribu- 
tion of resources, such as the rights to an adequate standard of living and to 
freedom from hunger. 

By exploring the rights at the margins in historical, philosophical and legal 
sources, this volume also intends to address an old moral philosophical con- 
cept, the "right of necessity", especially by exploring its application and limi- 
tations, mostly in history of philosophy, moral theology and law but also in 
contemporary moral philosophy. From antiquity onwards, many people have 
suggested that necessity might be able to suspend the normal operation of the 
law.?^ Canon lawyers from the 12th century onward associated the ancient idea 


22 For example, Steiner and Alston have named five kinds of state duties: To respect rights; 
to create the institutional machinery necessary for the actualization of rights; to protect 
rights/prevent violation; to provide goods and services in order to fulfil rights; as well as 
to promote rights, e.g., by means of education to increase the general awareness of them. 
Henry J. Steiner and Philip Alston, International Human Rights in Context: Law, Politics, 
Morals, 2nd ed. (Oxford: 2000) 182-84. 

23 See, e.g, Neil MacCormick, “Rights in Legislation,” in Law, Morality and Society: Essays 
in Honour of H.L.A. Hart, eds. P.M.S. Hacker and Joseph Raz (Oxford: 1977), 189-209; 
Martin Scheinin, "Women's Economic and Social Rights as Human Rights: Conceptual 
Problems and Issues of Practical Implementation,’ in New Trends in Discrimination Law: 
International Perspectives, eds. Lauri Hannikainen and Eeva Nykänen (Turku: 1999); Carl 
Wellman, Real Rights (New York: 1995), 1-28. 

24 Asan old maxim of Publilius Syrus (a moralist writing in the time of Caesar and Cicero) 
put it, "Necessity gives a law: it does not admit one" (Necessitas dat legem, non ipsa 
accipit). For this and the history of the medieval maxim "necessity does not have a law" 
see Franck Roumy, “L'origine et la diffusion de l'adage canonique Necessitas non habet 
legem (VIII*-XIIIs.)" in Medieval Church Law and the Origins of the Western Legal 
Tradition: A Tribute to Kenneth Pennington, eds. Wolfgang P. Müller and Mary E. Sommar 
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of the right of necessity with the maxim of "necessity has no law", in order 
to cover the urgent aid of personae miserabiles.?5 These lawyers generally in- 
terpreted the maxim such that, in time of extreme necessity, a person was 
governed only by the original natural laws. Such laws conceded that everyone 
could use the things necessary to their survival. Necessity thus allowed a per- 
sonal and temporary exemption from the normal laws that governed property 
rights and instead mandated that things were to be shared (as such sharing was 
thought to be part of the natural state of human beings before the Fall).?6 The 
canon lawyers concluded that in the case of great need, it was lawful to take 
another's goods in order to survive without being accused of theft. By necessity, 
however, they referred to very short-term life-threatening distress, not chronic 
deficiency. This limited applicability also applied to the theories of theolo- 
gians of the period and was a common element for all pre-modern natural 
rights.?" 

The right of necessity was much discussed among medieval authors. 
Especially during the Franciscan poverty debates, the friars' opponents took 
the principle of extreme necessity as one of their main arguments against 
the Franciscan ideal of absolute poverty as a renouncement of all rights over 
goods. As these opponents argued, no one can renounce temporal goods, since 
in extreme necessity anyone has a right to use temporal goods as much as is 
sufficient for his sustenance. The discussion of extreme necessity persists 
well up to the 18th century, especially among early modern natural law theo- 
rists such as Hugo Grotius, Samuel Pufendorf and John Locke. Some thought 


(Washington, DC: 2006), 301-19 (here 304). See also Johannes W. Pichler, Necessitas: Ein 
Element des mittelalterlichen und neuzeitlichen Rechts, Schriften zur Rechtsgeschichte 27 
(Berlin: 1983); Theo Mayer-Maly, Recht — Gerechtigkeit — Rechtswissenschaft (Wien: 2019), 
203 ff.; 491 ff. 

25 The principle of extreme necessity was developed by 12th canonists from the statements 
of the Gratian's Decretum: D. 86 c. 21, D. 42 c. 1, and De cons. D. 5 c. 26. For the early history 
of the principle in canon law sources and its importance in the development of natural 
rights discourse, see Brian Tierney, The Idea of Natural Rights: Studies on Natural Rights, 
Natural Law and Church Law 50-1625 (Grand Rapids, MI: 1997), 43-77. 

26 See Tierney, Medieval Poor Law, 37-38; Mollat, Poor in the Middle Ages, 10-11. 

27 See R.H. Helmholz, Natural Law in Court: A History of Legal Theory in Practice (Cambridge, 
MA: 2015). Tierney's triumphalist narrative in his Idea of Natural Rights could be misun- 
derstood, see, e.g., Larry Siedentop, Inventing the Individual: Origins of Western Liberalism 
(Cambridge, MA: 2014). 

28 Regarding the use of the principle of extreme necessity during the Franciscan poverty 
disputes, see Makinen, Property Rights, 124—39. 
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of it as a duty for self-preservation, some (and in a more innovative way) as a 
natural right to take and use someone else's property even against the latter's 
will if this was the only means to save one's life.29 

We do not know if the principle of extreme necessity was successfully 
(or at all)?? employed in legal procedures in the medieval and early modern 
periods, but it was, nevertheless, included in several European civil laws up to 
the Reformation period and even after. For example, the Sódermanland's pro- 
vincial law (1327) states: "A person in need can take a maximum of five turnips 
without a penalty. If someone takes more than five and is immediately cap- 
tured, he should pay one ‘re’.”3! This example from Sweden hints at another 
feature of the right of necessity, which is its exculpatory force. That is, rather 
than consider that a person who acts out of necessity has a "right" to stave off 
imminent death or grave peril, one might think that the person does not have a 
right to actin this way, merely that no blame should attach to that action. Since 
at least Aristotle, it has been common to pardon involuntary actions where 
conditions obtain that “overstrain human nature"32 Roman law, as well, rec- 
ognized that actions brought about by necessity should not be actionable. For 
example, the Roman jurist Ulpian (d. 228 AD) gave the example of sailors who 
were forced to cut themselves free from the anchor lines of another ship after 
becoming entangled because the wind drove the ships together; in such a case, 
Ulpian suggested, no action should be made against those sailors.°3 Perhaps 
more to the point, intentionality — an animus lucrandi or animus furandi — 
formed a component of theft.?^ 


29 See Scott G. Swanson, "The Medieval Foundations of John Locke's Theory of Natural 
Rights: Rights of Subsistence and the Principle of Extreme Necessity,” History of Political 
Thought 18 (1997): 399—456. 

30 See Richard Helmholz, "Natural Human Rights: The Perspective of the Ius Commune,’ 52 
Catholic University Law Review 301 (2003): 305-06. 

31 Svenska landskapslagar (1327) vol. 3, eds. and trans. Ake Holmbiick and Elias Wessén 
(Uppsala: 1940), § 2, 15. See also Landrecht des Königs Magnus Hakonarson (1263-1280), 
ed. Rudolf Meissner (Weimar: 1941), IX, 1:2, 381. 

32 Aristotle, Nicomachean Ethics, trans. H. Rackham, Loeb Classical Library, 2nd ed. (London, 
UK: 1934), 34.2-6 (1110a24—-26), 117-119, where he discusses a case in which “cargo is jet- 
tisoned in a storm; apart from circumstances, no one voluntary throws away his property, 
but to save his own life and that of his shipmates any sane man would do so". 

33 Dig. 9.2.29.3 (1160). See Max Kaser, Roman Private Law, 4th ed., trans. Rolf Dannebring 
(Pretoria: 1984), $ 36.2.5 (187). 

34 Dig. 47.2.1.3 (17764); Dig. 47.2.25.2 (1:767). See Couvreur, Les pauvres, 86-87. 
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For the authors studied in the chapters collected here, necessity does not 
merely excuse or pardon forced actions: often an individual straitened by ex- 
treme necessity is said to have a right. If so, then it is worth reflecting on what 
kind of right that might be. If we circle back to discussions about the different 
ways we might parse and understand the term right, a few points are worth 
noting. First, if there is any merit to the distinction between so-called subjec- 
tive and objective theories of right(s), that seems to matter little for the adop- 
tion of the right of necessity: it is rare, indeed, to find authors who deny such 
a right. Even critics of Ockham, for example, are not prone to criticize him on 
this point.?? Second, contrary to the modern complaint that socio-economic 
rights qua positive rights are largely unworkable in theory or in practice, the 
pre-modern right of necessity does not appear to be a positive right at all. 
Consider the case where a person commits a "theft" while under imminent 
danger of starving to death. It is not at first instance a right against a specific 
individual to take sustenance. It is a liberty to act and take sustenance from 
wherever it might be found (excepting, perhaps, from someone in even direr 
straits); others have “no-right” to interfere even if they are under no duty to 
help the individual in need escape necessity's grasp. To be sure, it was some- 
times pointed out that those with a surplus of goods are under a duty to share 
with the needy. This duty un-controversially permeated medieval theological 
and jurisprudential thought, not least because important maxims from the 
early Church fathers found their way into the texts of canon law.?9 Yet, the 
right of necessity was not conceived of as correlative to the duty of the rich 
to provide from their surplus of goods: if anything, the operative duty sprang 
from an individual's God-given duty to preserve his or her own life or an over- 
riding instinct for self-preservation. 

Whether self-preservation was understood as a right or a duty also hints at 
another issue. Nowadays, necessity is a potential defense in many jurisdictions.? 
As in the Middle Ages, extreme necessity might be exculpatory because of the 
*moral involuntariness" it imposed or justificatory. Where necessity only ex- 
cuses the action, the action is still understood to be “wrong” in the salient sense, 
but that the person committing that wrong should not be held accountable for 


35 See, e.g., Lamont, "In Defence of Villey, 191 and 193. 

36 Couvreur, Les pauvres, 81-84, 259-60. 

37 See, eg, the comments of Justice Dickson in Perka v. The Queen, [1984] 2 S.C.R. 232, 
13 D.L.R. (ath) 1 at 241-45 (cited to s.c.R.), where he surveys Canadian, English, and 
American experience along with an abbreviated discussion of the history of the idea. See 
also Andrea Lossa's article in which he lists several examples of the state of necessity in ex- 
isting European criminal law systems, "The Theft as Remedy to Necessity: Human Dignity 
and Private Property Before the Italian Court of Cassation," Retfaerd 3 (2016): 59-74. 
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it. Where necessity justifies the action, then the point is that the action itself 
was not wrong though it might technically constitute a crime.?? Medieval can- 
onists used the term in both senses and may not have distinguished between 
treating necessity as an excuse or a justification. As Brian Tierney noted some 
time ago, Johannes Teutonicus (c.1170-1245) postulated contrary to those who 
took a hard line on theft that "very great necessity excuses" theft. Others, such 
as Bernard Parmensis (d. 1266), went further and suggested that in times of 
great need, the poor are simply taking what is theirs.°9 This is, it would seem, a 
far cry from the famous case where it was held that homelessness did not allow 
a defense of necessity or ground any right to occupy an unoccupied building.^? 
More recently in Italy, the Court of Cassation ruled the theft of a homeless 
person as a remedy to the state of necessity by appealing to a provision of the 
criminal code (Art. 626.2) that provides for a substantial reduction of the sanc- 
tion in case of a small entity theft conducted under the conditions of a serious 
and urgent need.^! The ruling also shows that “the Italian Constitution allows a 
restriction on certain individual liberties, such as private property, in the view 
of protecting social rights related to human dignity" ^? 

It has often been repeated among modern scholars that rights theories 
were an individualistic reaction against medieval communal ethics. Some in 
fact argue that the modern emphasis on human rights leads to an uncaring 
egoism and a loss of commitment to the common good, and thus leads to a 
society marked by “corrosive selfishness" 4? Certainly, it is true to say that at 


38 See, e.g., Perka v. The Queen at 246-50 and 259. 

39 Tierney, Medieval Poor Law, 37-38 and 147, citing Joannes Teutonicus, Gl. ord. to C. 12 q. 2 
c. i and Bernardus Parmensis, Gl. ord. to x. 5.18.3. 

40 Southwark London Borough Council v. Williams and Another, [1971] Ch. 734, [1971] 2 All 
E.R. 175 (C.A.); cf. Perka v. The Queen at 275—77. See also Alejandra Mancilla's essay in this 
volume, and A.J. van der Walt, Property in the Margins (Oxford: 2009), 143-44. 

41 The case (in 2016) concerned a homeless Ukrainian migrant who had stolen food from 
a supermarket (the total amount of which was four euros) and thus sentenced to a six 
months' imprisonment and one hundred euros in fines. See Lossa, "The Theft as Remedy 
to Necessity,” 59-60. In contemporary Italian doctrine, the requirements of the state of 
necessity are threefold: it requires the actual (imminent) danger, the serious harm, and 
an explicit mention of the relation of proportion between the fact and the danger. Ibid., 
65-66. Cf. The Queen v. Latimer, 2001 SCC 1, [2001] 1 S.C.R. 3 at 19, which outlines the 
test in Canada: “First, there is the requirement of imminent peril or danger. Second, the 
accused must have had no reasonable legal alternative to the course of action he or she 
undertook. Third, there must be proportionality between the harm inflicted and the harm 
avoided." 

42 Lossa, “The Theft as Remedy to Necessity,” 59. 

43 See, eg. Robert P. Kraynak, Christian Faith and Modern Democracy: God and Politics in the 
Fallen World (Notre Dame: 2001), 167. As Karl Marx famously put it, “das Menschenrecht 
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first, natural rights flourished alongside individualistic political theories and 
pre-capitalist economics. Indeed, one of the first individual rights was the right 
to property.^^ As already stated, the emergence of the right to sustenance in 
a time of necessity was developed in order to protect (at least theoretically) 
the personae miserabiles in medieval society. As the chapters of this volume 
will show, however, the earliest natural rights theories did not contrast indi- 
vidual needs and interests with community needs. Alongside with the right of 
necessity, for example, developed the idea of social and distributive justice.* 
Although rights express the importance of specific individual needs and in- 
terests, they also propose matters of moral concern to others in society. In ac- 
cordance with the principle of extreme necessity, in cases of urgent need the 
requirements of the common good might prevail over the rights of the indi- 
vidual, including property rights.*6 

Firmly rooted in written sources from the 13th to the 18th centuries, the 
chapters of this volume discuss natural rights and natural law from a perspec- 
tive that brings new insight into the early evolution of individual rights but 
also into the early history of socio-economic rights. The volume provides con- 
ceptual tools for contemporary human rights claims which address the com- 
mon needs and aspirations of human beings by offering, for example, a view 
on the possibility of taking the principle of extreme necessity (in the sense 
of chronic need) into account in the problem of migration in today's world.^? 
In this sense, we should question whether the right of necessity coheres with 
modern attempts to justify human rights on a “needs-based” model.^8 


der Freiheit basiert sich nicht auf der Verbindung des Menschen mit dem Menschen, 
sondern vielmehr auf der Absonderung des Menschen von dem Menschen" quoted in 
B.P. Vermeulen and G.A. van der Wal, "Grotius, Aquinas, and Hobbes: Grotian Natural Law 
Between Lex Aeterna and Natural Rights," Grotiana 16 (1995): 67. 

44 Peter Garnsey, Thinking about Property: From Antiquity to the Age of Revolution (Cambridge, 
UK: 2007); Thomas A. Horne, Property Rights and Poverty: Political Argument in Britain, 
1605-1834 (Chapel Hill: 1990); Christopher Pierson, Just Property: A History of the Latin 
West, vol. 1: Wealth, Virtue and the Law (Oxford: 2013). 

45 Siegfried Van Duffel and Dennis Yap, “Distributive Justice Before the Eighteenth Century: 
The Right of Necessity,’ History of Political Thought 32:3 (2011): 449-64. 

46 See, e.g., Cary Nederman, Lineages of European Political Thought: Explorations along the 
Medieval/Modern Divide from John of Salisbury to Hegel (Washington, DC: 2009), 214-21, 
230-32. 

47 For this subject, see Alejandra Mancilla, The Right of Necessity: Moral Cosmopolitanism 
and Global Poverty (London: 2016). 

48 See, eg, Elizabeth Ashford, “A Moral Inconsistency Argument for a Basic Right to 
Subsistence,” and Massimo Renzo, “Human Needs, Human Rights,” both in Philosophical 
Foundations of Human Rights, 515-34 and 570-87. It is worth noting that Ashford argues 
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The chapters of this volume concern rights at the margins from four view- 
points. The first part deals with legal sources concentrating on rights, duties 
and charity in medieval and early modern poor law and contract law. The sec- 
ond part discusses the nexus between rights, duties, and justice in early mod- 
ern moral and political thought. The third part considers what might be termed 
rights beyond the margins, for it considers the status of widows, animals, and 
infidels in late medieval and early modern moral theology and philosophy. The 
last part deals with rights and necessity in late medieval cosmopolitan history 
as well as in modern human rights discussions. 


1 Rights and the Poor Law 


Part 1 takes up the task of looking at the different ways in which medieval and 
early modern jurists conceived of the poor and needy and the means of poor 
relief.^? In the first chapter, "Poverty and Need in the 14th Century: Johannes 
Andreae, Bartolus of Saxoferrato, and Baldus de Ubaldis," Jonathan Robinson 
explores the writings of three of the most prominent jurists of the 14th century: 
the canonist Joannes Andreae (d. 1348), the civil jurist Bartolus de Saxoferrato 
(d. 1357), and the doctor in utroque iure, Baldus de Ubaldis (d. 1400), who all 
wrote in the years following the last major phase of the mendicant poverty 
controversy. This controversy led to robust language regarding the supervening 
force of natural rights at the time of extreme necessity. It is surprising, there- 
fore, that Bartolus and Baldus in particular appear to have resisted or ignored 


that her account is consistent with acceptance of other “uncontroversial negative human 
rights" See also Joshua Cohen, “Minimalism About Human Rights: The Most We Can 
Hope For?,” Journal of Political Philosophy 12:2 (2004): 190-230, and Griffin, On Human 
Rights. 

49 For studies on the history of poor law, see: Tierney, Medieval Poor Law; Donald R. Kelley, 
The Human Measure: Social Thought in the Western Legal Tradition (Cambridge, MA:1990); 
Robert Jütte, Poverty and Deviance in Early Modern Europe (Cambridge, UK: 1994). There 
are plenty of studies concerning charity and poor relief. See, e.g., Gert Melville (ed.), Aspects 
of Charity: Concern for One's Neighbour in Medieval Vita Religiosa (Berlin: 2011); Miri Rubin, 
Charity and Community in Medieval Cambridge (Cambridge, UK: 1987); Brian S. Pullan, 
Rich and Poor in Renaissance Venice: The Social Institutions of Catholic State to 1620 
(Oxford: 1971); Carter Lindberg, Beyond Charity: Reformation Initiatives for the Poor 
(Minneapolis: 1993); Thomas M. Safley (ed.), The Reformation of Charity: The Secular and 
the Religious in Early Modern Poor Relief (Leiden: 2013). 
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the nascent language of natural rights when they discussed the plight of 
personae miserabiles. Robinson shows that canonist Andreae located the poor 
in Christian society and thought in terms of rights and obligations in abstracto. 
Almsgiving remains a matter of duty incumbent on the donor, not a duty that 
arises from a correlative right on the part of the needy. Civilian jurists Bartolus 
and Baldus worried about where the poor belonged in (implicitly) urban life. 
They were more concerned with discerning between the legitimately needy 
and those who were less deserving of the designation - that is, the very criteria 
which came to be standard in early-modern poor law.5° Nevertheless, all of 
them maintained that things should be shared in times of necessity and that 
an obligation to help the needy was incumbent upon others. 

Hard times could also affect aristocrats, noblemen, and noblewomen, 
as well as merchants, dealers, and debtors. In the next chapter, “Poor and 
Insolvent: Debtor Relief in Alvarez de Velasco's De privilegiis pauperum (1630), 
Wim Decock surveys what the lawyers of early modernity had to say about the 
possibility of debt relief. The main question Decock discusses is: If an impover- 
ished debtor was currently unable to repay what he owed, did the debtor have 
a right to an extension of time (dilatio) or even to debt relief (remissio), or, al- 
ternatively, did the creditor owe the debtor an extension? The chapter is based 
on an analysis of De privilegiis pauperum et miserabilium personarum written 
by the civilian jurist Gabriel Alvarez de Velasco (1595/1597-1658), a figure who 
has largely fallen into oblivion. The chapter shows that the treatment of debt 
and necessity often re-entrenched power, privilege, and wealth. One must, in 


50 The poor laws of early modern societies in Europe began to ban public begging and in ac- 
cordance with new police regulations concerning several categories of people at the mar- 
gins (the poor, vagrants, vagabonds, the Roma) were arrested and placed in institutions 
of preventive detention or even in prisons. See Jeannine Olson, "Continuity or Radical 
Change? Care of the Poor, Medieval and Early Modern,” Bridging the Medieval-Modern 
Divide: Medieval Themes in the World of the Reformation, ed. James Muldoon (Farnham, 
UK: 2013), 143-74. Police regulations were already created in the late Middle Ages but 
they became more general in the early modern age. See Peter Nitschke, “Von der Politeia 
zur Polizei: Ein Beitrag zur Entwicklungsgeschichte des Polizei-Begriffs und seiner 
herrschaftspolitischen Dimensionen von der Antike bis ins 19. Jahrhundert,” Zeitschrift fiir 
Historische Forschung 19 (1992): 1-27; Michael Stolleis (ed.), Policey im Europa der Frühen 
Neuzeit (Munich: 1996); Karl Harter, “Entwicklung und Funktion der Policygesetzebung 
des Heiligen Reiches Deutscher Nation im 16. Jahrhundert,’ Ius Commune 20 (1993): 
61-141; H.C.M. Michielse and Robert van Krieken, “Policing the Poor, J.L. Vives and the 
Sixteenth-Century Origins of Modern Social Administration,’ The Social Service Review 64 
(1990): 1-21. 
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the end, (re)pay one's debts?! and this was especially true when the debtor 
shared in the blame for the inability to repay. Against the background of the 
stratified social structure of the ancient régime, Decock shows that it might 
be fruitful to reconsider the "rights" that were granted to poor and miserable 
persons in terms of privileges, rather than human rights in the contemporary 
sense of the word. 


2 Rights, Duties, and Justice 


The chapters in Part 2 show that the principle of necessity and the natural 
inclination to self-preservation remained a vital subject, undergoing vari- 
ous modifications in the natural rights and law traditions up to the time of 
18th-century political thought. The maxim that necessity has no law, which 
was enshrined in the texts of the ius commune, and often repeated by theo- 
logians and jurists, unsurprisingly found a prominent place in the writings of 
Thomas Hobbes (1588-1679), Samuel Pufendorf (1632-1694), and John Locke 
(1632-1704). Although their interpretations of the maxim differ, all of them rec- 
ognized its importance for humankind's fundamental right and/or duty to sus- 
tain life.5? The chapter “Inclination of Self-Preservation and Rights to Life and 
Body in Samuel Pufendorf's Natural Law Theory,” written by Heikki Haara, il- 
lustrates how Pufendorf conceptualizes natural rights to life and body from the 
perspective of historically situated psychological notions and assumptions. As 
Haara shows, Pufendorf does not ground natural rights in the intrinsic fea- 
tures of human nature, but in the duties that human beings must necessarily 
observe in order to promote peaceable sociability, the ultimate goal of natu- 
ral law. Despite this assertion, Pufendorf takes into account the natural incli- 
nation to self-preservation when explicating the scope of the natural rights 
to life and body, a moral power to act that natural law grants or leaves unaf- 


51 See David Graeber for an exhilarating, though uneven, romp through the global history 
of debt in his Debt: The First 5,000 Years (Brooklyn: 2012). In this context, Wim Decock's 
review of Graeber is worth reading. See Wim Decock, “Review of David Graeber, Debt: The 
First 5,000 Years (Melville: 2011),” Comparative Legal History 2 (2014): 349—53. 

52 For the studies on the continuity in relation to natural rights between the medieval and 
the early modern periods to the time of Locke, see, e.g., Tierney, The Idea of Natural 
Rights; AnnabelS. Brett, Liberty, Right, and Nature: Individual Rights in Later Scholasticism 
(Cambridge, UK: 1997); Virpi Mäkinen and Petter Korkman (eds.), Transformations in Late 
Medieval and Early-Modern Rights Discourse (Dordrecht: 2006). 
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fected. Haara argues that, though Pufendorf drives a wedge between nature 
and morality, his rights theory is not detached from the natural necessities of 
human nature. 

The chapter "The Right of Necessity: From Hugo Grotius to Adam Smith" 
written by John Salter explores how Adam Smith (1723-1790), as well as his 
friend David Hume (1711-1776), learned and yet differed from 17th-century 
theories of necessity. Grotius and Pufendorf based their account of the right 
of necessity on principles of legal reasoning that are relevant in the applica- 
tion of human law. They argued that people cannot be blamed and should 
not be punished for actions for which they are not morally accountable, in- 
cluding those that are compelled by circumstances such as extreme poverty. 
Their treatment of the doctrine of necessity thus cleared away the medieval 
integument of the language of natural, God-given rights and established it 
as a topic that was to become a serious challenge to the moral sense theo- 
ries of the 18th century. David Hume was the first to see the full implications 
of this for moral sense theory. The case of necessity was just one of a number of 
circumstances under which theft seemed to lack a blameworthy motive, and 
this led him to his famous conclusion that the rules of property are no more 
than social conventions. Although argued with his usual brilliance, Smith's at- 
tempt to counter this and establish justice as a natural virtue ultimately failed 
to persuade later authors. 


3 Rights beyond the Margins 


When originally translated into policy, the first documents often seen as as- 
serting human rights like the Magna Carta (1215), the English Bill of Rights 
(1689) or the French Declaration on the Rights of Man and Citizen (1789), 
excluded women, people of color, and members of certain social, religious, 
economic, and political groups. Impoverished persons were thus not the only 
group whose vulnerable situation and status historically elicited a scholarly 
response and reflection on rights, the causes for marginalization, or the rea- 
sons for including previously marginalized or excluded categories of beings. In 
the first chapter of this part, “Rights and Needs: Widows as a Protected Group 
in Christine de Pizan’s Thought,” Ilse Paakkinen discusses the changing social 
status of widows through an analysis of the Italian-French Christine de Pizan’s 
(1364/65-1430/41) legal and moral advice to widowed women in her Le livre de 
trois vertus. De Pizan herself was widowed at the age of twenty-five, which is 
why she identified so strongly with the obstacles widowed women regularly 
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faced. Paakkinen sheds light on both the conception of gender and the status 
of widowed women in late medieval society by focusing on their right to inher- 
itance and to defend themselves against oppression.9? The chapter shows that 
for de Pizan, the purpose of the law was to protect and defend the defenseless 
and fragile in society, including widowed commoners, who merited the right to 
be treated as human beings. This right, as the author says, is based on natural, 
moral law, even though there are no written, man-made laws that secure these 
rights. 

The next chapter, "Can Animals Have Rights? Conrad Summenhart and 
Francisco de Vitoria at the Margins of Rights Language,’ written by Jussi 
Varkemaa, focuses on another disagreement in order to test the naturalness 
of rights. By analyzing the answers given by the German theologian Conrad 
Summenhart (1455-1502) and the Spanish Dominican theologian Francisco de 
Vitoria (1483-1546), Varkemaa's main focus is not to discuss animal rights as 
such but to clarify Summenhart's and Vitoria's understanding of the term right 
(ius) by asking how they associated rights with individual agency, and with ani- 
mal agency. One of the most frequently cited ways that Roman law (and canon 
law after it) understood ius naturale was that it was “what nature taught all 
animals" (quod natura omnes animalia docuit).** Both civilians and canonists 
tended to follow the civilian glossator Accursius (1182-1263) and stressed that 
this meaning of ius naturale referred to the “instinct of nature" all animals 
possessed.55 Thus, certain forms of natural law seemed to apply to animals 
as well. As the semantic ambiguity of ius grew to include our more modern 
meaning of "rights", the question of whether animals also have such natural 
rights came to play a role in determining where the limits of these rights lay. 
Summenhart's definition shows that animals might have a kind of dominion 
with associated rights; the right to take sustenance in the manner accorded 
them by God. Francisco de Vitoria denies natural rights to animals on the basis 
of two arguments: first, humankind holds a unique status as rational beings 


53 There are many studies concerning widowhood in medieval and early modern era, see, 
e.g., Sandra Cavallo and Lyndan Warner (eds.), Widowhood in Medieval and Early Modern 
Europe (Harlow:1999); Robert R. Edwards and Vickie Ziegler (eds.), Matrons and Marginal 
Women in Medieval Society (Woodbridge: 1995). 

54  Dig.114.3; Inst. 1.2 pr. 

55 See Glossa ordinaria to Dig. 1.1.1.3, v. natura; Glossa ordinaria to Inst. 1.2 pr., v. natura; and 
GlossaordinariatoD.1c.7,v.iusnaturale. Allthree passagesarequotedin Rudolf Weigand, Die 
Naturrechtslehre der Legisten und Dekretisten von Irnerius bis Accursius und von Gratian bis 

Johannes Teutonicus (Munich:1967), 57 and 255. See alsoibid., 48-49, 60,163,179-80,182, 205, 
and 208. 
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within God's creation and second, animals cannot suffer injury (iniuria) since 
they not only lack rights but are passive objects in "the realm of justice". 

Religion has been and still is a major cause of marginalization: throughout 
history, people have been persecuted and excommunicated on the basis of 
their religious beliefs.5° The next chapter, “Whether Heretics and Infidels Can 
Possess Dominion Rights? Late Medieval and Early Modern Debates," written 
by Virpi Mäkinen and Mikko Posti, focuses on the long-lasting debates on the 
meaning and legitimation of the concept of dominion (dominium) and domin- 
ion rights among heretics and infidels by asking, first, how did theological the- 
ory in effect lead to the marginalization of people who are not part of the true 
faith or righteous elect, and, second how might political theory be able to rec- 
ognize the rights of individuals at the margins, including infidels? The chapter 
deals with these questions by analyzing two different kinds of interpretation 
of the notion of dominion: first, among the 14th-century Augustinian theolo- 
gians who followed the Hostiensian line of interpretation of grace-based do- 
minion, and second, the 16th-century Spanish Dominican theologians, whose 
arguments offered an opposed view by maintaining that all rational human be- 
ings can possess dominion rights. All the authors whose views are covered here 
(for example, Hostiensis, Giles of Rome, Richard FitzRalph, John Wyclif, and 
Francisco Vitoria) aligned themselves with the long interpretative tradition of 
the notion of dominion starting already from early 13th-century juridical and 
theological thinking. 


4 Geopolitical, Global, and Contemporary Perspectives 
at the Margins 


Following up on the theme of how the colonial encounter provoked and in- 
fluenced reflections on rights, many postcolonial studies have subscribed to 
a Wallersteinian core-periphery structure, identifying marginality with subju- 
gated extra-European colonies. This geopolitical imaginary has shaped global 
politics, especially the program of “developmental aid”. As conceptualized by 


56 Historically, religious liberty has been discussed under the (in)tolerance of different theo- 
logical systems of belief. See, e.g., Rainer Frost, Toleration in Conflict: Past and Present 
(Cambridge, UK: 2013). Contemporary recognition theory has exposed the concept of tol- 
eration as being too narrow and negative. Concerning the recognition of religion in his- 
tory and today, see Risto Saarinen, Recognition and Religion: A Historical and Systematic 
Study (Oxford: 2016); Maijastina Kahlos, Heikki J. Koskinen, and Ritva Palmén (eds.), 
Recognition and Religion: Contemporary and Historical Perspectives (New York: 2019). 
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American sociologist Immanuel Wallerstein (1930-2019), the wealthy West 
gives aid to the impoverished, developing world which is identified as being at 
the margin of the world system.5” However, as the history of poverty reminds us, 
the experience of marginality, of power asymmetries and of being at the edge 
of the socio-economic and political currencies is at the core of European his- 
tory. Julia McClure’s chapter, “The Darker Side of Rights in Global Intellectual 
History: An Ambivalent Case of Franciscan Poverty,” reflects on the geopoliti- 
cal landscape of margins. The chapter uses the history of the Franciscan Order, 
a socio-political-religious movement with global dimensions, to go beyond the 
established paradigm of the darker side of rights, showing the way in which 
rights have contributed to the structuring of power asymmetries. McClure 
claims that Franciscan history offers an interesting perspective not only be- 
cause the friars played an important role in the early history of extra-European 
colonialism, but also because they voluntarily aligned themselves with or even 
co-opted the poor and hence gave a face to the phenomenon of marginal- 
ity. McClure suggests that Franciscans were early critics of the darker side of 
rights: they provide a window into historic ambivalences within the history 
of rights. The chapter touches on a central theme of postcolonial critiques, 
namely how law and “rights” are and historically have been complicit in pro- 
cesses of marginalization and have facilitated and legitimated these processes. 

The question regarding our moral duties to alleviate poverty at the global 
level has been repeatedly addressed by moral and political philosophers.5* A 
point that has been mostly overlooked in the discussion is that taking basic 
human rights seriously — and the basic right to subsistence in particular — im- 
plies acknowledging that people in need have a right of necessity to take, use 
and/or occupy the property of others in order to get out of their plight. In other 
words, it implies acknowledging that people in need, given certain conditions, 
are morally permitted to do things that go against standard property laws 
in order to fulfill their basic rights. Alejandra Mancilla’s chapter, “Necessity 
Knows No Borders: The Right of Necessity and Illegalized Migration,” considers 
how the maxim of "necessity has no law" might be deployed today by exploring 
its implications for the phenomenon of illegal immigration that results from 
persistent need and deprivation. Thus, Mancilla's starting point is a broader 


57 See Immanuel Wallerstein, The Modern World System, vols. 1-3 (Berkeley and Los Angeles: 
1979-1989). 

58 See Peter Singer, “Famine, Affluence and Morality,’ Philosophy and Public Affairs 1 (1972): 
229-43 (revised ed.); Thomas Pogge, World Poverty and Human Rights: Cosmopolitan 
Responsibilities and Reforms, 2nd ed. (Malden, MA: 2008). See also Mancilla, Right of 
Necessity. 
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understanding of the right of necessity, which differs from the narrower inter- 
pretations considered in the historical chapters of the volume. She argues that 
receiving countries ought not to deny entry to these immigrants. On the con- 
trary, those seeking to enter are morally permitted to do so, and those already 
in should not be deported. Just as basic rights should serve as limits to any 
minimally reasonable system of property rights, so should they serve as limits 
to any minimally reasonable system of territorial rights. 

The final chapter, “Rights, Not Charity!’ On Vocabularies for Conceptualizing 
the Case of Persons with Disabilities,’ written by Pamela Slotte, explores the 
supposed usefulness of human “rights” vocabulary, as opposed to "charity", 
for addressing matters of concern to persons who are marginalized in various 
ways. Slotte puts a contemporary twist on the themes of this volume: rights, 
needs, charity and the politics of rights, as well as the darker sides of rights. She 
does so by presenting and juxtaposing the writings of two American philoso- 
phers in political thought, James W. Nickel and Martha Nussbaum. In certain 
respects, Nickel and Nussbaum represent two ways in which contemporary 
scholarship deals with human rights from a more philosophical point of view 
in their attempt to grasp the character of human rights, their “usefulness” and 
their supra-positive basis. They emphasize in different ways the importance of 
"rights" language. The chapter considers the utility of Nussbaum's and Nickel's 
approaches for making a case for those on the margins. To some extent, Slotte 
does this by focusing on the case of people who live with disabilities. She also 
explores the juxtaposition of the vocabularies of charity and rights to expose 
how, in an age that struggles with the idea of an “objective morality’, rights have 
come to represent a "basis" for unconditional demands.5?? Thus, the chapter 
shows how the context for discussions of rights, and the terms for rights differ 
from earlier eras. Slotte concludes that, given the limits of contemporary rights 
language, there may still be reason to underline the importance of other vo- 
cabularies that are normatively able to address a range of actors and relations 
of dependency. In effect, efforts to change structures and socially constructed 
barriers and address the multitude of contemporary patterns of exclusion 
need more than the language of individual (moral and/or legal) rights. 


59  Cf.John Rawls, The Law of Peoples with "The Idea of Public Reason Revisited." (Cambridge, 
MA: 1999), 79-81, who argues that consistent violations of human rights are grounds for 
intervention in the affairs of otherwise sovereign states. 
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CHAPTER 1 


Poverty and Need in the 14th Century: 
Johannes Andreae, Bartolus of Saxoferrato, 
and Baldus de Ubaldis 


Jonathan Robinson 


1 Introduction 


What rights did medieval jurists accord the poor in the late middle ages?! It 
has become increasingly acceptable, even for non-medievalists, to suggest that 
ideas about natural rights began to gain some currency by at least the second 
half of the 12th century? One prominent historiographical trend suggests that 
medieval canonists working in the decades following the rapid dissemination 
of Gratian's Decretum (c.1140) were largely responsible for the initial popular- 
ization of the idea that ius naturale might be understood in one way as an 
innate force implanted in us. The suggestion seems to be that ius naturale 
can refer to a subjective power to act.? These same canonists kept alive and 


1 A brief note on terminology: by jurists, I refer indiscriminately to the canonists and civilian 
legists of the middle ages; by canonists, I refer to lawyers who commented on the collec- 
tions of canon law; by civilians, I refer to lawyers who primarily commented on the texts of 
Justinian. 

2 Fortwo recent (and rather different) overviews, see Cary J. Nederman, “Rights,” in The Oxford 
Handbook of Medieval Philosophy, ed. John Marenbon (Oxford: 2012), 643-60, and Kenneth 
Pennington, “Rights,” in The Oxford Handbook of the History of Political Philosophy, ed. George 
Klosko (Oxford: 2011), 530-43; see also Virpi Mäkinen, "The Evolution of Natural Rights, 1100- 
1500,” in Universalism in International Law and Political Philosophy, vol. 4, eds. Petter Korkman 
and Virpi Mäkinen (Helsinki: 2008) at: http://www.helsinki.fi/collegium/journal/volumes/ 
volume 4/index.htm, and Virpi Makinen, "The Impact of Ancient Legal and Philosophical 
Ideas on the Late Medieval Rights Discourse,” in New Perspectives on Aristotelianism and Its 
Critics, eds. Miira Tuominen, Sara Heinämaa, and Virpi Mäkinen (Leiden: 2014), 127-153. For 
a recent overview (though it is not wholly satisfactory) which embeds the medieval perspec- 
tive into a longer narrative, see David Boucher, The Limits of Ethics in International Relations: 
Natural Law, Natural Rights, and Human Rights in Transition (Oxford: 2009), esp. 43-300. 

3 Brian Tierney is largely responsible for initiating this line of argument; see especially his es- 
says, "Origins of Natural Rights Language: Texts and Contexts, 1150-1250,” History of Political 
Thought 10:4 (1989): 615-46, and “Jus and Metonymy in Rufinus," Studia in honorem eminen- 
tissimi Cardinalis Alphonsi M. Stickler, ed. Rosalius Iosephus Castillo Lara (Rome: 1992), 549- 
58, which anticipated the decretist discussion in his well-known book, The Idea of Natural 
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explored the notion that, by ius naturale, all things are (or should be) common. 
That is, while everyone was careful not to suggest that private property should 
be abolished, they believed that the institution was a human one overlaid 
upon the natural state of affairs whereby all was common. The further conclu- 
sion that, in times of necessity, merely human laws about meum and tuum lose 
their force such that "stealing" another's property to stave off certain death is 
not theft at all, was one various medieval jurists could and did endorse. In the 
13th and 14th centuries, mendicant theologians popularized this conclusion as 
well, often in the course of defending their own way of life, which was charac- 
terized by a vow to observe voluntary poverty.* William of Ockham has been 
singled out in a different historiographical tradition as the progenitor of the 
idea of subjective rights, and it is a natural "right of using" things in times of 
extreme need that is at the centre of this story. 

A priori, one might suppose that these two elements — the idea of natural 
rights, and the idea of the obligation to share in times of necessity — came 
together in the case of the involuntary poor. Mendicant theologians and ju- 
rists, notably those Franciscans centred around Michael of Cesena, seemed to 
say as much.5 But, although they often wrote generically about pauperes, their 
writings clearly evince the sense that they meant the poor of their own order 
above all. Many of their arguments in fact rely on two ideas that would not 
apply to the non-religious poor. First, that the poor of their own order lacked 
the will — by vow, no less - to use things as their own. Second, that these poor 
brothers corporatively lacked all civil and positive (but not natural) rights of 
use. Neither the vow of poverty nor their corporate poverty could apply to the 
non-religious poor. 


Rights: Studies on Natural Rights, Natural Law, and Church Law n50—1625 (Grand Rapids, MI: 
1997). 

4 Foranoverview ofthis development, see Virpi Mákinen, "Rights and Duties in Late Scholastic 
Discussion on Extreme Necessity,' in Transformations in Medieval and Early Modern Rights 
Discourse, eds. Virpi Mäkinen and Petter Korkman (Dordrecht: 2006), 37—62. 

5 See Jonathan Robinson, “Property Rights in the Shift from ‘Community’ to ‘Michaelist,” 
Rivista internazionale di diritto comune 22 (2011): 131-81; and Jonathan Robinson, William of 
Ockham's Early Theory of Property Rights in Context (Leiden: 2012). The most recent survey 
of the poverty debate is Jürgen Miethke, "Der 'theoretische Armutsstreit' im 14. Jahrhundert: 
Papst und Franziskanerorden im Konflikt um die Armut,” in Gelobte Armut: Armutskonzepte 
der franziskanischen Ordensfamilie vom Mittelalter bis in die Gegenwart, eds. Heinz-Dieter 
Heimann et al. (Paderborn: 2012), 243-83; Roberto Lambertini, "The Debate About Natural 
Rights in the Middle Ages: The Issue of Franciscan Poverty,” in Tuominen et al. (eds.), New 
Perspectives on Aristotelianism and Its Critics, 11-17, presents a brief overview of the histori- 
ography of natural rights in the mendicant context. 
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So, what rights did medieval jurists accord the non-religious poor in the late 
middle ages? The answer, it would seem, is that medieval jurists had a different 
understanding of the rights of the poor and of society's obligations to them 
than the previous paragraphs might suggest, and that the direct language of 
rights was not the way these obligations were typically expressed. It is true 
that poverty and the law often have an uneasy relationship. It is sad but also 
true that the voice of the poor often went unheard, or, indeed, that it should go 
unheard.® However, it was often enough a matter of some concern that people 
of little means might be too unreliable in the courts because they could be 
pressured or bought too easily.’ 

In medieval Europe, the poor occupied an ambiguous position.’ On the one 
hand, it was expected that there should be disparities of wealth and power — a 
division between potens and pauper. On the other, Christ himself had been 
born in poverty and seemed to have lived as a poor man; this view of Christ 
exerted a powerful influence on the monastic and (later) mendicant orders. 
Unsurprisingly, poverty became a focal issue for Christians who wished to live 
a religious life. The emperor Justinian I (r. 527—565) had laid down rules regard- 
ing monastic poverty in various of his novellae constitutiones. These laws had 
the interesting effect of depriving individuals of their property rights in ac- 
cordance with the notion that monks were dead to the world and alieni iuris.? 

Non-religious poor might not have many or any property rights either, but 
this was perceived differently by most medieval authors because the lack of 
such rights was not a voluntary and laudable deprivation in tune with Matthew 
19:21 (“If you wish to be perfect ...”), but an involuntary - and to that degree 
ignoble — way of life.!° For those medieval authors inclined to write about it, 


Cf. Dig. 48.2.10 (1:842). 

See, e.g., Cod. 3.14.1 (23128), for an example of procedural protections afforded to miserabi- 
les personae; and cf. VI 1.3.11 (2:941-42). Richard Perruso, "The iuramentum perhorrescen- 
tiae under Canon Law: An Influence on the Development of Early Chancery Jurisdiction," 
Comparative Legal History 3:1 (2015): 2-37, traces how this safeguard evolved in canon law 
and the English chancery. 

8 Michel Mollat, The Poor in the Middle Ages: An Essay in Social History, trans. Arthur 
Goldhammer (New Haven: 1986), remains the best single-volume overview; see also 
Michel Mollat (ed.), Études sur l'histoire de la pauvreté, 2 vols (Paris: 1974). 

9 See Nov. 5.5 (3:32-33); 22.5 (3150); 76 (3:379-81); 123.38 (3:621); 1334 (3:667). On this period 
and the preceding centuries, see Avshalom Laniado, "The Early Byzantine State and the 
Christian Ideal of Voluntary Poverty,” in Charity and Giving in Monotheistic Religions, eds. 
Miriam Frenkel and Yaacov Lev (Berlin: 2009), 15-43, who has noted how monks often did 
have property rights before Justinian's legislation. 

10 There were exceptions of course. Francis of Assisi is perhaps the most conspicuous exam- 
ple, who in the Regula non bullata 7.8, ed. Cajetan Esser, Opuscula sancti patris Francisci 
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poverty became, above all, a matter of one's internal disposition. In a society 
where material poverty was common and widespread, authors were often less 
concerned with one's actual penury than they were with how one felt about it. 
Guido de Baysio (c1246/56—1313), known as the Archdeacon," is a fine ex- 
ample of how the distinction between voluntary and involuntary poor was 
alive and well in his day. He summarized a common canonistic perspective in 
his influential Rosarium (c.1300), which distinguished between three different 
kinds of pauper:? 
1 Some are born poor and yet voluntarily suffer their poverty as part of the 
divine plan; 
2. Some join themselves to the poor like the apostles, who left all behind 
and followed Christ; and 
3. Some are poor out of the “voracity of cupidity"; their poverty is called 
necessary. 
Although the Archdeacon listed three classes of pauper, it should be clear that 
he drew an important line between involuntary and voluntary poverty. Poverty 
is primarily decided in virtue of an inner dispositional stance regarding one's 
material wealth. By voluntary, he seems to have in mind the idea that some will- 
ingly put up with or choose poverty, while others, he suggested, have brought 
poverty on themselves. Guido de Baysio's tripartite division colors, I think, how 
we should read the reminder of his best-known student, Johannes Andreae 
(c.1270—1348), that “poverty is not a type of crime"? So Andreae wrote, and the 
line is perhaps reassuring. At the same time, however, we might well wonder 
who needed the reminder, and how widely it in fact applied. 
Traditionally, the poor do not have a high profile in legal sources. In 
Justinian's Corpus iuris civilis, references to the poor may be found, but they 
are dwarfed by, for example, the sheer mass of texts devoted to the problems of 


Assisiensis (Grottaferrata: 1978), 254, enjoins his brothers to seek alms when necessary 
sicut alii pauperes. 

11 For details regarding the lives and writings of the medieval canonists, I have relied in 
the first place on website maintained by Kenneth Pennington; see http://www.legal 
historysources.com/biobibl.htm. 

12 Rosarium super Decreto to C. 1 q. 2 c. 9 (Venice: 1480), v. ‘natiuitas’. The siglum H. refers 
here to Huguccio, who drew also this distinction in his Summa decretorum (c. 88-1190); 
for his comments on this capitulum, see Lons Le Saunier, Archives départementales du 
Jura 16, fol. 136ra—rb. See also Brian Tierney, Medieval Poor Law: A Sketch of Canonical 
Theory and its Application in England (Berkeley, CA: 1959), 1. 

13 Glos. ord. to VI 1.3.1, v. ‘pauperes’: See Tierney, Medieval Poor Law, 11213 and 133, who is 
perhaps overly optimistic about the implications of this line. 
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inheritance.!^ Although the situation improves in the Decretum, poverty is still 
far from what one might call a primary concern." By the time Guido de Baysio 
was active, however, one might expect the situation had changed. After all, as 
already mentioned, by this time both jurists and theologians commonly pro- 
moted the idea that things were to be shared in times of necessity, Franciscans 
were in the process of developing the idea of an inalienable natural right of 
using, and Gratian and his early commentators, the decretists, had devel- 
oped a rich jurisprudence about which pauperes were to be helped and which 
were not.!6 

In fact, the rights of the marginalized poor did not emerge as straightfor- 
wardly as might be expected. The three leading 14th-century jurists who sit 
at the centre of this essay — Johannes Andreae, Bartolus of Saxoferrato, and 
Baldus de Ubaldis — do not frame the problem of poverty and need in terms of 
rights, but of duties.!” A further point that emerges is that each view extreme 
necessity as a time-limited moment of extreme deprivation, not the basis for 


14 See, eg. Caroline Humfress, "Poverty and Roman Law,” in Poverty in the Roman World, eds. 
Margaret Atkins and Robin Osborne (Cambridge: 2006), 183-203. 

15 See, eg. Jean-Claude Schmitt, “Les citations bibliques et canoniques dans les traités 
médiévaux sur la pauvreté (XIV *-XV* siècles), in Etudes sur l'histoire de la pauvreté, ed. 
Michel Mollat, 2 vols (Paris: 1974), 547-60. 

16 For the contributions of the decretists, the following are fundamental: Tierney, Medieval 
Poor Law, and Brian Tierney, "The Decretists and the ‘Deserving Poor" Comparative 
Studies in Society and History 1:4 (1959): 360—73; Gilles Couvreur, Les pauvres ont-ils des 
droits? Recherches sur le vol en cas dextréme nécessité, depuis la Concordia de Gratien 
(140) jusquà Guillaume d'Auxerre (1231) (Rome: 1961), idem, “Pauvreté et droits des pau- 
vres à la fin du XII* siècle,” in La Pauvreté: Des sociétés de pénurie à la société d'abondance 
(Paris: 1964), 13-37. See also Scott G. Swanson, “The Medieval Foundations of John Locke's 
Theory of Natural Rights: Rights of Subsistence and the Principle of Extreme Necessity,” 
History of Political Thought 18:3 (1997): 399-459; idem, "Rights of Subsistence in the 
Twelfth and Thirteenth Centuries: The Case of Abandoned Children and Servants,’ in 
Proceedings of the Tenth International Congress of Medieval Canon Law, Syracuse 1996, New 
York, 13-18 August 1996, eds. Kenneth Pennington, Stanley Chodorow, and Keith H. Kendall 
(Vatican City: 2001), 676-91; Jason Taliadoros, “Law, Theology, and Morality: Conceptions 
of the Rights to Relief of the Poor in the Twelfth and Thirteenth Centuries,’ Journal of 
Religious History 37:4 (2013): 474-93; Siegfried Van Duffel and Dennis Yap, “Distributive 
Justice before the Eighteenth Century: The Right of Necessity,” History of Political Thought 
32:3 (2011): 449-64. 

17 Tf justification for this choice is required, it rests on the following intuition. A fruitful 
way to analyze whether canonists and civilians, despite the interweaving and interdepen- 
dence of canon and civil law in the medieval ius commune, approached the rights of the 
poor differently is to look at the three leading — and most influential — jurists of the 14th 
century. Chronologically, the 14th century is of interest because it is when the rights of the 
mendicants were most fiercely debated. 
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envisioning a long-term project of resource redistribution.!? Significantly, how- 
ever, the jurists did describe on-going support obligations encapsulated in the 
syntagma, ordo caritatis (or caritas ordinata), which privileges the role of fam- 
ily over neighbor, and neighbor over stranger. Baldus, writing in the decades 
following the tidal wave of destruction wrought by the black death and its af- 
tershocks, suggested a further solution, positing that the city itself has a role 
to play in alleviating poverty. What is conspicuously missing, however, is that, 
aside from the case of extreme necessity, there is no sense in the sources that 
any pre-political ¿ura naturalia entitle an individual to face off against the state 
or abrogate positive law. The jurists were rather concerned with how a person 
in need was inextricably embedded in society, and how the webs of kin and 
neighbour, friend and stranger tied all together. 


2 Johannes Andreae 


Johannes Andreae (c.1270—1348), one the greatest canonist of the Middle Ages? 
was a prolific layman whose life was cut short by the plague. He published 
extensively, and his apparatus glossarum to both the Sext and the Clementines 
became their respective Glossae ordinariae.?? In what follows, I shall explore 
how Andreae connected ideas about rights, property, and poverty to the plight 
of the poor. 


24 The Meanings of Ius 

The first thing to note is that Andreae was aware that ius might be used in 
many different ways, including in a way that calls to mind the language of sub- 
jective rights. In this, he was attuned to the language of the day?! Akin to the 


18 Nor had earlier canonists; see Janet Coleman, “Property and Poverty,” in The Cambridge 
History of Medieval Political Thought, c. 350—c. 1450, ed. J.H. Burns ([1988]; repr. Cambridge: 
2005), 619-20. 

19 Cf. Mario Ascheri, The Laws of Late Medieval Italy (1000-1500): Foundations for a European 
Legal System, trans. Annabel Thomas and Sara Elin Roberts (Leiden: 2013), 264-65, 346. 
Stephan Kuttner's Introduction to the reprint of Andreae's commentary to the Liber extra 
(In quinque Decretalium libros, 4 vols [1581; repr. Turin: 1963]) is still valuable; see also 
Kenneth Pennington, “Johannes Andreae's Additiones to the Decretals of Gregory IX,” re- 
printed in his Popes, Canonists, and Texts 1150-1550 (Aldershot: 1993), no. XIX. 

20 For Andreae, I rely on the following: Decretales commentary: Ioannes Andreae, In 
primum(-sextum] Decretalium librum nouella commentaria [et] in titulum de regulis iuris 
nouella commentaria, 6 vols (Venice: 1612); Liber sextus glosses: Boniface vi11, Liber sextus 
[mit der Glosse von Johannes Andreae] (Venice: 1476). 

21 If not Roman law itself, see, e.g., Max Kaser, Roman Private Law, trans. Rolf Dannenbring 
(Pretoria: 1984), 28-9. 
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enterprising canonist, Johannes Monachus (d. c. 1313), who saw fit to provide 
an extensive list of the ways ius might be used,?? and to whom he referred, 
Andreae provided his own list of twenty-one possible meanings.?3 Included 
among these were both "objective" (2. ius rectum uel iustum) and "subjective" 
senses of the word (3. potestas), though in the latter case, like the decretists 
Rufinus (fl. 150-1191) and Stephen of Tournai (1128-1203),?4 this was a norma- 
tive power. Andreae explained that it was a “virtuous power” (uirtus potesta- 
tiua or uirtuosa potestas). Ius might also have proprietary meanings: natural 
ownership or lordship (8. naturalis proprietas; 11. dominium). If nothing else, 
we might take this as evidence that the nascent language of rights some me- 
dieval authors found lurking in ius found a receptive home in the writings of 
Andreae. He certainly did not see much to remark on about the fact that ius 
might mean potestas, and he cited with approval Pope Innocent Iv’s point that 
iura are, notwithstanding the older Roman view, possessed after a fashion.?5 
However, Andreae does not appear to have employed the language of natu- 
ral rights in his extensive commentaries on canon law. He noted the differ- 
ent nomological forms of ius as well: divine, natural, of the nations, civil, and 
Mosaic.?6 Andreae also noted the common point that ius naturale, which he 


22 Tierney, The Idea of Natural Rights, 40—41, 48. 

23 Johannes Andreae, In titulum de regulis iuris nouella commentaria, Prol., n. 6 (Venice: 1612, 
3va-b). For a recent, though partial, account of Andreae's theory of law, see Brian Tierney, 
Liberty and Law: The Idea of Permissive Natural Law, 100-1800 (Washington, DC: 2014), 
142-56. 

24 See Rufinus, Summa decretorum, ed. Heinrich Singer (1902; repr. Paderborn: 1963), prae- 
fatio; Stephan of Tournai, Summa decretorum, in Stephan von Doornick: Die Summa über 
das Decretum Gratiani, ed. Johann Friedrich von Sculte (1891; repr. Aalen:1965), to D. 1 c. 1, 
v. Humanum genus. Rudolf Weigand, Die Naturrechtslehre der Legisten und Dekretisten von 
Irnerius bis Accursius und von Gratian bis Johannes Teutonicus (Munich: 1967), 150, long 
ago pointed out the connection. 

25 Johannes Andreae to X 1.2.9 n. 24, v. innovata (Venice: 1612, 17ra). For Innocent, see 
Jonathan Robinson, “Ockham, the Sanctity of Rights, and the Canonists,' Bulletin of 
Medieval Canon Law, new series, 31 (2014): 168-69. Note that it can be difficult to signal 
precisely on what Andreae is commenting in the case of the Decretales because his com- 
mentary treats first of the text itself, then of the Glossa ordinaria. In general, the higher 
the number given in my citation, the greater the likelihood that he is commenting on a 
passage from the Gloss. Interpreting his comments on this canonical collection requires 
careful contextualization. 

26 See, e.g, Andreae to X 111 nn. 31-36, 46, v. dispositionem (Venice: 1612, 8rb-vb); Andreae 
to X 1.4.11 n. 1 (Venice: 1612, 59va); and Andreae to rub. X 1.2 n. 1 (Venice: 1612, urb). By ‘no- 
mological, I refer to the standard way of dividing ius (and lex) into different types of law: 
divine, natural, civil, etc. It should be considered a different classification than what we 
might call the 'axiological' division between positive and non-positive law. 
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believed derived from ius diuinum,?" usually prevailed over ius ciuile, and de- 
voted the considerable energy common to jurists to explain how there were 
exceptions to this generality.28 Perhaps a more interesting discussion for our 
purposes is the extended comments on the distinction between ius naturale 
and ius legale. Although the latter term may seem synonymous to our notion 
of positive law, for Andreae even ius legale has a built-in morality insofar as it, 
like ius naturale, possesses rectitudo. Andreae's comments arise in the context 
of his discussion of the regula iuris that possession cannot mature into owner- 
ship through prescription if it is done in bad faith.?? This was a change from 
the Roman law rule, codified in the Fourth Lateran Council (1215).3° Andreae's 
commentary addressed the question whether prescription was contrary to ius 
naturale. For him, this was an instance of a larger question: what is the rela- 
tionship between ius naturale and ius legale? His answer began with the point 
that all ius consists in rectitude, and although the two types of ius are distinct, 
their rectitude is not.*! As it was for Aquinas, whom he quoted later on in his 
commentary to this regula iuris,?? Andreae held that legal ius is a specification 
of ius naturale: 


For, if we consider ius legale carefully, it does not add any rectitude over 
ius naturale, but it specifies it such that it is true to say that ius legale is a 
certain explicit specification of natural rectitude. In fact, ius legale must 
specify and exemplify the rectitude of ius naturale in three ways: namely, 
sometimes by determining it through congruent means, sometimes by 


27 Andreae to VI 5.13. reg. 4 n. 19 (Venice: 1612, 641b). See Tierney Liberty and Law, 147. 

28 See, e.g., Andreae to X 1.2.7 n. 27 (Venice: 1612, 14vb); to X 1.4.11 n. 23 (Venice: 1612, 14vb); to 
VI 5.4.1 n. 6, v. diffidatus (Venice: 1612, 143rb). 

29 . Vl5A3.reg. 2 (21122). 

30 See canon 41, in Decrees of the Ecumenical Councils, ed. Norman Tanner, 2 vols (London: 
1990), 1:253. Anne Duggan, “Conciliar Law 1123-1215: The Legislation of the Four Lateran 
Councils," in The History of Medieval Canon Law in the Classical Period, 1140-1234: From 
Gratian to the Decretals of Pope Gregory IX, eds. Wilfried Hartmann and Kenneth 
Pennington (Washington, DC: 2008), 341-66 (context of council); Richard Helmholz, 
“Canon Law and Roman Law,” in The Cambridge Companion to Roman Law, ed. David 
Johnston (Cambridge: 2015), 400-01 (change from Roman law); Noél Vilain, “Prescription 
et bonne foi du Décret de Gratien (1140) à Jean d'André (+1348),” Traditio 16 (1958): 121-89 
(prescription in Andreae). 

31 Andreae to VI 5.13. reg. 2 n. 12 (Venice: 1612, 58ra). 

32 Andreae to VI 5.13. reg. 2 n. 42 (Venice: 1612, 61va). Cf. Thomae Aquinatis doctoris angelici 
quaestiones quodlibetales, ed. Raymond Spiazzi, editio v111 revisa (Rome: Marietti, 1949), 
12 q. 16 art. 2 resp. 
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applying it to various actions, and sometimes by declaring it through cer- 
tain outcomes.?? 


Andreae provided examples. For the first, ius legale specifies the details of the 
punishment that ius naturale demands. For the second, although the rectitude 
of ius naturale indicates that we should not take away what belongs to some- 
one else, ius legale distinguishes between the act of stealing and so forth and 
the degree of the deviation from ius naturale. As for the third, ius legale pro- 
vides a means of distinguishing when one has fallen afoul of the principle that 
one should not profit from the downfall of another;?^ prescription turns out 
to be a case where, all else being equal, one has not fallen afoul of the rule.?5 
Context matters, in other words. Jus can and sometimes must change with the 
context in which it is to be applied.?6 Thus it may well be that ius naturale tells 
us we must not take what others have, and that to do so would seem to violate 
the rule against profiting from another's loss, but legal ius provides the ratio- 
nale whereby exactly such profiting may be justified. 


2.2 Who Are the Poor? 
If we turn to the place of the poor in Andreae's writings, we find that the ex- 
press language of rights has made very few inroads, though he does demon- 
strate concern over the problems poverty poses. “Nothing”, he wrote, quoting 
from the Code, “is harder than having the meanness of poverty laid bare"37 
Andreae divided the poor into two classes: religious and non-religious poor. 
The key distinction, which was built into the texts of the ius commune and 
the instructional and apologetic literature of the religious orders, was whether 
one had charge of their own will.?? While discussing whether the religious 
poor deserved preference over "the other poor", Andreae drew the common 
distinction: "Other poor’, he explained “still have their own will, and can pos- 
sess things given to them as their own."?? For the canonists, those “other poor" 
belonged to a class of people known by the catch-all term, personae miserabiles. 


33 Andreae to VI 5.13. reg. 2 n. 12 (Venice: 1612, 58ra). 

34 See VI 5.13. reg. 48 (2:123) and Dig. 50.17.206 (1:926). 

35 Andreae to VI 5.13. reg. 2 n. 12 (Venice: 1612, 58ra—b). 

36 Cf Gulielmus Durandus, Speculum iuris 13, Prooemium, nn. 31-32 (Venice: 1602, 4 vols, 
6vb). 

37 Andreae to VI 5.5.2 n. 12 (Venice: 1612, 148rb). See Cod. 10.35(34).2.2 (2:416). 

38 See, e.g., auth. ‘Si qua mulier’ post Cod. 1.2(5).13 (Nov. 123.38). The Franciscans were nota- 
ble advocates of this point as it formed the basis of their own poverty. See, e.g., Robinson, 
"Property Rights." 

39 Andreae to VI 3.111 n. 17 (Venice: 1612, 117va). The context for this preference is where a 
fidei commissarius has been entrusted by the testator to choose the poor (ibid., n. 16). 
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William Duranti (or Durand) (c.1230—1296), for instance, enumerated pupils, 
(non-wealthy and non-noble) widows, orphans, travelers, the unjustly op- 
pressed, people in general need of ecclesiastical help, and those who lack their 
own defense.*° In a subsequent list, Duranti added the following classes of 
people: those destitute of the means of support (by illness or age), the aban- 
doned, and former slaves, the poor who do not come from wealth and power, 
the infirm, infants, and other wretched and weak (miserabiles et languide) peo- 
ple.*! For Andreae, a decretal of Pope Gregory 1x (X 1.29.38), where a woman 
pretended (mentiens) to be poor, but was in fact rich and noble, provided the 
occasion to explain persona miserabilis. On the words 'et diues, he wrote: 


And thus not wretched, though a widow. For a wretched person is one 
over whom nature is moved to pity, as in a woman burdened by a long- 
lasting illness, or worn out and enfeebled: Cod. 3.14.1; or a poor woman 
oppressed or forsaken: D. 87 c. 2. And I might mention many examples. 
And so, that woman, when she is noble and wealthy, and, consequently, 
powerful (since all things obey money: Ecclesiastes 10[:19]), she is for that 
reason not wretched.*? 


Slightly further on, after pointing out that the poor can seek redress in the 
church about oppression and “other rights" (aliis iuribus), Andreae went on to 
consider once more who belonged to the class of personae miserabiles and how 
they might seek redress: 


And you should understand the same about all travellers, who are of the 
forum ecclesiae with respect to the things which they carry, the injuries 
that they suffer, and the contracts undertaken on their journey: C. 24 
q. 3 C. 23 and c. 24. The same regarding merchants, if they are burdened 
by toll-booths (ibid.). The same regarding those manumitted from the 
church (or entrusted to it): D. 87 c. 6 and c. 7; Cod. 112.6; X 3.49.6. The 
same with the blind, those with mutilated members, the leprous, cap- 
tives, the enfeebled, the insane, and those worn out by a long-lasting ill- 
ness: Cod. 3.14.1; X 3.39.4; C. 7 q. 1 c. 2; X 3.48.2; X 2.13.1; Cod. 1.4.9 pr. The 
abovesaid people and similarly wretched individuals belong to the forum 
ecclesiae so much that, if they are burdened by their own judges, they 


40 Durandus, Speculum iuris 1.4, De aduocato, $. 1, n. 7 (Venice: 1602, 260b). 

41 Durandus, Speculum iuris 2.2, De instrumentorum editione, §. 13, n. 62 (Venice: 1602, 
712b). 

42 Andreae to X 1.29.38 n. 2, v. ‘et diues’ (Venice: 1612, 233va). 
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can appeal to an ecclesiastical judge, and can address him in a simple 
grievance.*3 


What is perhaps most surprising in Andreae’s writings on this point is that, 
rather like Duranti,^* he does not seem to have addressed the possibility that 
"real" poverty might be hard to distinguish from a feigned poverty, which was 
common concern of earlier canonists, critics of the mendicant orders, and, as 
we shall see, of Bartolus and Baldus, too.^5 


2.3 The Power of Necessity 

Although Andreae did not connect the state of poverty to any general frame- 
work by which personae miserabiles could claim things by ius naturale, he did 
recognize the importance necessity could play. The Liber extra had codified the 
rule that necessity can make licit what is normally illicit.^9 The long-standing 
roots of this idea are well-known.^" Necessity runs up against some serious ob- 
stacles however. It was equally uncontroversial that rights should not be taken 
away without fault or cause, but decretalists such as Innocent rv and Hostiensis 
changed the basic formulation: despoliation of ius might be possible without 
fault, but not without cause.^? A variation of this idea was eventually included 
in the Sext: one should not be punished without fault unless there be some 
underlying cause.^? Andreae quite naturally upheld the emerging view. In his 
gloss to Sine culpa in the Sext, he wrote: 


Regularly, therefore, no one is punished without fault: C. 16 q. 7 c. 38; 
X 5.12.23 and 25; Cod. 9.47.22 pr.; above, X 1.4.10; and above, in the previ- 
ous regula, with its concordances. And there is a reason: because penalty 
is the measure of fault: X 1.29.15 X 5.12.6. But where there is nothing to be 
measured, the measure has no place. Therefore, where there is no fault, 
there is no penalty. Yet, someone is rightly punished due to cause without 
fault: X 2.6.5, §. si uero, at the end. And this material does not need more 


43 Andreae to X 1.29.38 n. 4, v. ‘requisitio’ (Venice: 1612, 233va). 

44 Durandus, Speculum iuris 4.4, Qui filii sint legitimi, §. 1, n. 10 (Venice: 1602, 463b). 

45 Tierney, Medieval Poor Law, 55—62. 

46 X544 (2:927). 

47 Franck Roumy, "L'origine et la diffusion de l'adage canonique Necessitas non habet legem 
(VIII*-XIII* s.),” in Medieval Church Law and the Origins of the Western Legal Tradition: A 
Tribute to Kenneth Pennington, eds. Wolfgang P. Müller and Mary E. Sommar (Washington, 
DC: 2006), 30-19, is an excellent survey up to the thirteenth century. 

48 Robinson, "Sanctity of Rights,” 167-84. 

49 15.13. reg. 23 (221122). Cf. VI 5.13. reg. 19 (2:1122). 
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of a gloss, for you may follow it as it is noted in D. 22 c. 6, X 1.2.2, [and] 
X 5.33.23.90 


For Andreae, there were many cases where one might be deprived of his ius 
when there was cause even though there was no fault.?! But this is not, as it had 
not been for Innocent or Hostiensis, the normal course of affairs. As he wrote 
elsewhere, “just as ius should not be taken away from another, neither should 
the hope for ius." 52 

It is of course rather easy to suggest that necessity can suspend the nor- 
mal operation of positive law or legal rights. But it is not particularly helpful 
if one does not try to give some kind of account of necessity. For instance, 
when Franciscans wrote that a natural right of using would supersede any legal 
rights, writers like Ockham knew enough not to try to base their rightless use 
on such a broad basis. Their quotidian use of things came by privilege, rather 
much like a precarium in Roman law: a revocable grant that lasted for an un- 
certain duration.53 

Franciscans tended not to worry overmuch about what constitutes extreme 
necessity. Presumably, they felt it was rather self-evident. Lawyers then were 
not liable, as they are not now, to leave it at that. In his great procedural man- 
ual, while discussing the possibility that absolution might be done by people 
other than the Pope in necessitate, William Duranti provided some examples 
of necessity: 


It is also to be noted that people who ought only be absolved by the 
Apostolic See can be absolved by others in necessity, as in C. 17 q. 4 c. 29, 
and C. 26 q. 7 c. 4, such as by a bishop, or priest, as in the same title, X 
5.39.29, final §., and in X 5.39.11. There is necessity when death threatens, 
or infirmity, enmity, destitution, youth, old age, the fragility of sex, some 
other another impotency of the body, or any other canonical impedi- 
ment, such as because they are not sui iuris, or are excessively enfeebled 
and pampered, or a slave, or there it belongs to an official bishop (or 


50 Glos. ord. to VI 5.13. reg. 23, v. ‘Sine culpa’. 

51 Andreae to X 1.6.23 nn. 29-30, v. ‘maior pars’ (Venice: 1612, gira) (deprivation of a potestas 
eligendi). Cf. Andreae to X 1.18.2 n. 21 (Venice: 1612, 179va) (on the inability of a lord to 
recall an ordained slave to his former status after three years). 

52 Andreae to VI 2.15.7 n. 6 (Venice: 1612, 88va). 

53 See Jonathan Robinson, “William of Ockham on the Right to (Ab-)Use Goods,” Franciscan 
Studies 67 (2009): 347-74, directly addresses with the Franciscan nexus of right, licit 
power, and power of using; more detail on Ockham and his contemporaries is available in 
Robinson, "Property Rights,” and Ockham' Early Theory. 
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other official), who incurred excommunication for inciting a riot, or who 
are bereft of their limbs, or are hospital-bound, or there is some other 
difficulty, then they ought to be enjoined to go to the Apostolic See with 
renewed strength ready to yield to his blessing.5^ 


Clearly, the necessity of needing to gain absolution does not correspond di- 
rectly to the problem of material scarcity, but there is nonetheless a notable 
degree of overlap between people caught by necessity here and the people 
who belong to the class of personae miserabiles. 

Andreae does not address the issue as directly, but we get a sense of his 
views when we consider the cases where he makes use of the maxim that 
necessity is not subject to the law.55 All rules, he notes, admit exceptions. 
Andreae argues that, regularly necessity is not subject to lex.56 But with that 
caveat in mind, although necessity may be an extra-legal cause, it nonetheless 
has a legal effect: it “makes the illicit licit"5" The force of necessity applies even 
to what might otherwise constitute theft. Andreae suggests that it is licit, when 
the need of hunger strikes, to take possession (occupare) things belonging to 
another. Referring to a constitution from the Libri feudorum, he even suggests 
people might "restore" their horse with another person's fodder.5? 

The decretal on which Andreae built his case, taken from the title On Theft, 
might seem an odd choice, for it seemed to impose penance for theft done 
due to the necessity of hunger or nakedness.5? But as the subsequent rubric 
clarified, the decretal imposed only a rather light penance for a theft that was 
done without necessity compelling the deed overmuch (Committens furtum ex 
necessitate non multum urgente). Indeed, Andreae (who was often responsible 
for these rubrics), seems to agree. He disagreed that the act constituted "theft", 
thereby aligning himself with the view that extreme necessity could justify the 
alleged theft. As he wrote: 


54 Durandus, Speculum iuris 2.3, De sententia, $. 6, n. 40 (Venice: 1602, 796b). 

55 Andreae to VI 1.111 nn. 12, v. ‘cura’ (Venice: 1612, 45va) (in context of whether a bishop 
can make dispensation without a chapter). See also Andreae to VI 1.11.1, v. ‘non ali? (45va). 
Cf. id. to X 1.6.19 n. 19, v. ‘obseruare’ (Venice: 1612, 85rb) (referring to Hostiensis: one should 
pull back from the rigor iuris when there is cause); and to X 1.2.9 n. 24, v. 'innouata' (Venice: 
1612, 17rba). 

56 Andreae to X 124.3 n. 6, v. cum omnibus (Venice: 1612, 194vb). See also id. to X 5.41.4 n. 3, v. 
‘In gl. ult. in fi? (Venice: 1612, 161a). 

57 Andreae to VI 3.9.1 n. 2, v. ‘necessitas’ (Venice: 1612, nara). Cf. id. to VI 5.13. reg. 78 n. 3 
(Venice: 1612, 28rb). 

58 Andreae to VI 5.13. reg. 2 n. 42 (Venice: 1612, 61va). 

59 X548 (2:810). 
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By natural law, even by civil law, as is clear in Institutes 2.1.1-2, all things 
are made for the service (seruitium) of humankind; hence he who suffers 
the necessity of hunger seems rather to use his own right than undertake 
the counsel of theft. [...] In fact, the use of another's things is not only 
shared without sin, but also those who do not share them [when another 
is] in supreme need, sin mortally: D. 86 c. 21.99 


The focus, common among medieval authors, was on extreme need, which 
stressed that the circumstances were not only grave, but temporary. One sim- 
ply could not survive in a state of extreme necessity over prolonged periods of 
time. The idea was not related to a general state of indigence, but a seemingly 
extreme state of need relative to daily poverty to which one was accustomed. 
Indeed, when the cause of the state of emergency was no longer present, the 
effects of necessity came to an end as well. It was a common truism in the ius 
commune that when the cause ceased, so did its effects, and it was one Andreae 
repeated.®! In other words, as conceived and used by the jurists, ‘necessity’ was 
a temporary state of affairs compared to one's normal standard of living. Thus, 
obligations to the poor in general should probably be distinguished from the 
rights of the poor in articulo necessitatis. Rights may derive from, or come into 
force from, necessity, but they do not — it would seem - fully “correlate” with 
the general duties toward the poor. 


2.4 Accessing Alms 

We may ask at this point what options Andreae thought the poor and disen- 
franchised could pursue in their time(s) of need. Just as it was common to 
suggest the priority of extreme necessity over positive law, medieval authors 
were often quick to condemn the retention of superfluous goods when others 
were in need. He argued that keeping back what was earmarked in a will to 
be given (eroganda) to the poor is a form of theft.6 Elsewhere, he went on to 
consider at some length whether one should help the poor instead of spend- 
ing the same money to repair a church that needs to be restored. Works of 


60 Andreae to X 5.18.3 n. 6, v. ‘in gl. 1, ibi, facta est’ (Venice: 1612, 71ra-b). Cf. id. to X 1.40.5 
n. 12 (Venice: 1612, 292vb). On the difference between exculpatory and justificatory views 
about theft, see the Introduction at page 10-11. 

61 See, e.g. Andreae to X 1.6.7 n. 5, v. ‘necessitate’ (Venice: 1612, 76vb); to X 1.9.11 n. 29 (Venice: 
1612, 151rb); to X 1.29.24 n. 17, v. ‘ecclesiasticum’ (Venice: 1612, 216vb). See André Gouron, 
“Cessante causa, cessat effectus: A la naissance de l’adage,” in Académie des Inscriptions 
et Belles-Lettres: Comptes rendus des séances de l'année 1999, janvier-mars. (Paris: 1999), 
299-309, for a brief history of the maxim. 

62 Andreae to VI 3.11.2 n. 5 (Venice: 1612, ugra). 
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mercy, which includes helping the poor, are needed, of course — and by people 
of every station in life.6? Duranti had suggested as a general rule that various 
wretched peoples should be helped.9^ But, Andreae noted, a church needed 
to be in good repair. (Nor was he alone: Duranti also pointed out that clerics 
should help their church even before they help members of their family.9*) 
So, the question arises: what if one has only the money to do one and not the 
other? Ultimately, Andreae comes down in favor of repairing the church, espe- 
cially if it is poor. His argument rests on the basic point that there needs to be 
a church in order for the Church to help out the poor in the first place.96 If this 
seems a disquieting conclusion for Andreae to have drawn, it is presumably 
meant more to test the limits of the obligation to help the poor rather than to 
spur us to cite further reasons why superfluous resources should be devoted to 
upgrading a church while the poor are left to shiver in hunger. For Andreae, the 
point was that giving should be done within the limits of one's own means.®” 
The syntagma ordo caritatis was probably not far from his mind. 


3 Bartolus and Baldus 


The civilian tradition, as represented by its two most influential practitioners, 
Bartolus$? and his pupil, Baldus,8? evinces a different concern regarding the 
non-religious poor.” Its starting point was different, for the texts of Roman law 


63 Andreae to VI 5.13. reg. 78 n. 2 (Venice: 1612, 28rb). 

64 Durandus, Speculum iuris 4.4, Qui filii sint legitimi, §. 1, n. 25 (Venice: 1602, 463b). 

65 Durandus, Speculum iuris 1.3, De advocato, §. 1, n. 20 (Venice: 1602, 262a-b). 

66 Andreae to VI 3.11.2 n. 6 (Venice: 1612, ugra). 

67 Andreae to X 3.48.4 n. 2, v. supersunt (Venice: 1612, 234rb). 

68 For Bartolus, I rely on the following editions of texts: Digest: Lectura super prima parte 
Digesti veteris (Milan: 1490); Lectura super prima parte Infortiati (Venice: 1471); Lectura 
super secunda parte Infortiati (Venice: 1478-1479); Codex: Lectura super prima parte 
Codicis (Venice: 1476); Lectura super tribus ultimis libris Codicis (Venice: 1477); Novels: 
Lectura super Autenticis (Nuremburg: 1481); Tractatus: Tractatus (Venice: 1472). 

69 For Baldus, I rely on the following editions of texts: Digest: Lectura super prima parte 
Digesti veteris (Venice: 1599); Lectura super secunda parte Digesti veteris (Lyons: 1498); 
Lectura super prima parte Infortiati (Venice: 1494); Codex: Lectura super quartum et quin- 
tum librum Codicis (Venice: 1490); Lectura super sextum librum Codicis (Venice: 1496); 
Baldi Ubaldi Perusini |...] in sextum librum Codicis commentaria (Venice: 1577); Institutes: 
Lectura super Institutionibus (Milan: 1493); Liber extra: Super Decretalibus (Lyons: 1564). 
I have also consulted the facsimile reprint: Commentaria omnia von Baldus de Ubaldis, 
8 vols (Venice 1599; repr. Goldbach: 2004). 

70 Bartolus wrote an important tract devoted to the Franciscans, which has no bearing on 
the focus of this essay. Andrea Bartocci, Ereditare in povertà: Le successioni a favore dei 
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had little to say about the poor. Indeed, as one scholar has remarked, Roman 
jurists of the classical era wrote not about the truly needy, but about people 
who had become poorer.” Yet post-classical Roman legislation reveals an in- 
creasing sensitivity to the plight of the poor, which was available to medieval 
jurists in the Code and Authenticum, the latter of which was often excerpted as 
authenticae and put in apposite places in the Code. 

Developments in canon law were also important. Canonists, for instance, re- 
ordered the relative importance of natural and civil law, which medieval civil- 
ians, as devout Christians, naturally followed. Secondly, canonists questioned 
the naturalness of dominium, which the Digest claimed (via Hermogenianus) 
was due to the ius gentium,"? a nebulous legal category that was often, though 
not always, taken to be a sub-type of natural law.7? Long before the 14th cen- 
tury, canonists had elaborated the idea that things are to be shared in times 
of necessity. One source for this idea came from the Digest in the title on the 
Rhodian law of jettison (14.2.2.2),"* which states that if cargo had to be cast 


Frati Minori e la scienza giuridica nell'età avignonese (1309-1376) (Naples: 2009), is the de- 
finitive study, but see also Mario Conetti, "Pro minorum rebus elucidandis et tuendis’: 
Bartolo da Sassoferrato e il francescanesimo,” Franciscana: Bollettino della Società inter- 
nazionale di studi francescani 11 (2012): 125-221; Arturo Carlo Jemolo, “Il ‘Liber minorita- 
rum di Bartolo e la povertà minoritica nei giuristi del XIII e XIV secolo,” Studi sassaresi 
2:2 (1922): 1-54; P. Peruzzi, "Il Liber Minoricarum decisionum di Bartolo da Sassoferrato. 
Ricerche sul problema della povertà francescana nel secolo XIV tra Bartolo e Baldo degli 
Ubaldi," Pensiero politico medievale 3-4 (2005-2006): 23-140. For an overview of their 
life and works, see Hermann Lange and Maximilliane Kriechbaum, Römisches Recht im 
Mittelalte, vol. 2: Die Kommentatoren (Munich: 2007), 682—733 and 749-95. For older 
bibliography, see Norbert Horn, “Die legistische Literatur der Kommentatoren und der 
Ausbreitung des gelehrten Rechts" in Handbuch der Quellen und Literatur der neueren 
europäischen Privatrechtsgeschichte, vol. 1: Mittelalter (1100-1500), ed. Helmut Coing 
(Munich: 1973), 273-74; idem, Aequitas in den Lehren Baldus (Cologne: 1968). 

71  Humfress, "Poverty and Roman Law,’ 183. 

72 According to Hermogenianus at Dig. 1.1.5 (1:30), “dominia distincta were introduced by 
the ius gentium"; earlier, in the Digest (at 11.1.3-4 [1:30]), Ulpian is quoted as explain- 
ing that "ius naturale is what nature teaches all animals" while the "ius gentium is the 
ius nearly all peoples use" and which differs from ius naturale in that it is common only 
to human beings' interactions (solis hominibus inter se). See Laurens Winkel, "Einige 
Bemerkungen über ius naturale und ius gentium,” in "Ars boni et aequi": Festschrift für 
Wolfgang Waldstein, eds. Martin Josef Schermaier and Zoltan Végh (Stuttgart: 1993), 443- 
49; more generally, see Max Kaser, Jus gentium (Kóln-Weimar-Wien: 1993). 

73 Cf. Accursius, Glos. ord. to Dig. 11.1.3, v. Tus naturale quod natura’ (Perugia: 1476, 5a—b). 
Bartolus, e.g., as well as Grotius, perhaps developed a double ius gentium to address pre- 
cisely this problem; for comment, see Pierre Haggenmacher, “Genèse et signification du 
concept de ‘ius gentium chez Grotius,” Grotiana 2 (1981): 49-50. 

74 For the classical context, see J.J. Aubert, “Dealing with the Abyss: the Nature and Purpose 
of the Rhodian Sea-Law on Jettison (Lex Rhodia de Iactu, D 14.2) and the Making of 
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overboard during a storm and there was a subsequent shortage, the expectation 
would be that things carried aboard for consumption during the voyage would 
be brought in common. A gloss here noted that things were to be brought to- 
gether "for eating, by custom, [and] perhaps it could even be compelled by this 
law. And”, adds the gloss, “so perhaps it is understood to be the divine ‘all things 
are common, that is, to be shared in a time of necessity’, as here" "5 With the 
gloss we have come full circle, for it was repeating an earlier, influential gloss to 
a passage in Gratian." Bartolus and Baldus extracted a further principle from 
this passage. The first made the point that he could, by divine and human law, 
take away your bread if he was in need." Baldus made about the same point, 
although he did specify that reason for the "theft" in the time of scarcity must 
be for consumption. He was forestalling, perhaps, a justification for thieving 
when resources were tight in order to corner the market.”8 

Itis possible to connect what both Bartolus and Baldus had to say regarding 
Digest 14.2.2.2 to another well-known maxim: that necessity has no law (ne- 
cessitas non habet legem). All medieval jurists, Bartolus and Baldus included, 
affirmed it."? It is important to note, however, that poverty was not thought to 
be an absolute dispensation. According to Baldus, necessity (albeit in differ- 
ent a context than theft), can excuse,®° though not in criminal proceedings.*! 
Similarly, poverty (inops) can sometimes permit something which would oth- 
erwise not be allowed.8? Baldus's language in these passages suggests that, for 
him, necessity exuses the action rather than justifies it. The key for both, and 
for the gloss, is that the suspension of property rights is temporary and limited 
to a time of extreme need. Significantly, it is not explained in terms of rights, 
and, certainly, no great principle of distributive justice was derived from this 
passage of the Digest. 

Thus, while it may be fine to say one is notthieving when one is truly starving, 
this is hardly a meaningful approach to poor relief, let alone a useful first step 


Justinian's Digest, in Beyond Dogmatics: Law and Society in the Roman World, eds. 
John W. Cairns and Paul du Plessis (Edinburgh: 2007), 157-72. 

75 Accursius, Glos. ord. to Dig. 14.2.2.2, v. ‘Conferret’ (Perugia: 1476, 297ra). 

76 Glos. ord. to D.1c. 7, v. Tus naturale’ (Mainz: 1472). Cf. Accursius, Glos. ord. to Dig. 1.1.5, v. 
‘Dominia distincta' (Perugia: 1476, 5va), but note that no mention of necessity is made. 

77 Bartolus to Dig. 14.2.2.2 (Milan: 1490). 

78 Baldus to Dig. 14.2.2.2 (Lyons: 1498, 94va). 

79 Bartolus to Cod. 6.3.1 (Venice: 1476). Baldus to Dig. 12.1.33 (Venice: 1599, 22va); cf. Baldus 
additio to Cod. 3.37.3 pr. (Venice: 1599, 241vb). 

80 See, e.g., Baldus to Dig. 8.6.14 pr. (Venice: 1599, 316ra). 

81 See, e.g., Baldus to Cod. 4.32.19 pr. (Venice: 1490, 94va), circa fin. 

82 Baldus to Dig. 12.6.8 (Lyons: 1498, 69va). 
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in distinguishing between deserving and undeserving poor. And discernment 
was thought to be necessary. In his comment to a decretal of Innocent 111, 
which raised the problem of notoriety (X 1.3.17), Baldus paused to consider 
what sorts of things might be considered notorious. Poverty, he thought, did 
not always qualify, “since many people feign poverty and hide their treasure"? 
As with the earlier decretists, Baldus reveals a concern that it is not always 
possible to know whether merit underlay a request for assistance. However, 
as he subsequently remarked with less cynicism, poverty, like wealth, can be 
notorious.*4 In an additio to Digest 6.1.38, for example, he noted that poverty is 
proven in the case where people who lack a place to live or who are forced to 
sell their home or other valuable possessions to pay their debts.95 Elsewhere, 
he explained that people are poor if they depend on their daily labor.86 


3.1 Poverty Relief and Legitimate Need 

One title from the Code, 11.26(25), afforded civilians the best opportunity to 
address the problem of ensuring poor relief was directed to those who were le- 
gitimately needy. The sole text of this title suggests that people who adopt the 
mendicant lifestyle should be examined to ensure they are not willful idlers: 
those that are should either be returned to the master they have fled, or re- 
duced to a type of servitude befitting their legal status. Several glosses betray 
the same concern, which naturally gives rise to the question of how one should 
go about locating the truly needy among those who — as Accursius warned — 
fake their poverty in order to avoid laboring.8” 

Baldus' commentary breaks off before this portion of the Code, unfortu- 
nately, but his teacher's is well worth examining.®® He raised two questions of 
interest to us. The first relates directly to the problem of the deserving poor. 
Like the gloss did, he assumed 'uncertain beggary' (incerta mendicitas) referred 
to the difficulty of sorting out who should be allowed to beg. Sometimes it was 
fairly easy to work out. Officially sanctioned mendicants were legitimate, as 
were documented hospitalarii of the Holy Spirit. At other times, when public 


83 Cf. Baldus to X 1.3.17 (Lyons: 1564, 3ova). 

84 Baldus to X 3.2.8 (Lyons: 1564, 259vb). 

85 Baldus additio to Dig. 6.1.38(39) (Venice: 1599, 308vb). 

86 Baldus to Dig. 274.7 (Venice: 1494, 29vb). 

87 Accursius, Glos. ord. to Cod. 11.26(25)4, v. 'Inertibus' (Venice: 1478/79): Also, ibid., v. 
Plenitudinem [i.e., lenitudinem]. 

88 According to Lange and Kriechbaum 2007, 788-89, there is a Lectura to the final three 
books of the Code (known as the Volumen or Tres libri in the Middle Ages), but it only 
exists in a single manuscript (Biblioteca Vaticana, vat. lat. 1434). I have not had the op- 
portunity to consult it. The printed editions of Baldus' commentary to the Volumen are 
perhaps very incomplete by comparison. See also Horn, “Die legistische Literatur,’ 273. 
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opinion fails to suffice for an individual, then inspection should be made by a 
public official or an individual willing to take the matter to the courts (in iudi- 
cio). In such cases, debility and so forth are easily discovered through a physi- 
cal inspection.®9 In a long repetitio, which may not belong to Bartolus, a similar 
idea about proof and public reputation can be found.?? 

Again, we should note how the discussion was not framed in terms of rights. 
In fact, Bartolus questioned the extent to which poor foreigners (extranei 
pauperes) were due support from alms left for pious causes. Ultimately, he 
argued that not all could be helped. Strangers were suspect when it came to 
poor relief?! and he cleaved to the likely truism that peregrination can lead 
to poverty?? Thus, while he agreed that public officials in charge of making 
alms could consider all “under the Roman Empire" as “our citizens" and thus 
worthy of support, he immediately went on to say that bishops should not give 
to poor foreigners.?? Bartolus did not attempt to reconcile these two ideas any 
further. If it is not quite an unresolved tension in his commentary, perhaps it 
is best viewed as indicating that bishops had the discretion to not help the 
foreign poor. 

Baldus, for his part, took a more positive approach. He noted that a city's 
syndicus could act on behalf of the poor. Commenting on a passage about a 
legacy left “to honour or adorn the city" which, in the Digest, might include 
leaving something for the support (in alimenta) of the infirm, Baldus explained: 


89 Bartolus to Cod. 1.26(25)4 (Venice: 1477, 259ra-b). 

go See Bartolus (?) repetitio to Dig. 24.3.24 (Venice: 1471, 26vb—27ra). The repetitio is usu- 
ally unsigned, but one edition from 1470 or so, thought to be from Italy, is signed ‘Bar’ 
(31va). Baldus, who recognized the difficulty of proving a negative, suggested one might 
rely on the opinion of the person's neighbours (fama vicinorum); see Baldus to Dig. 27.1.7 
(Venice: 1494, 29vb). See also Baldus to Inst. 1.25.4 (Milan: 1493, 18vb). The work to untan- 
gle Bartolus' authorship continues. In addition to Emanuele Casamassima, Codices ope- 
rum Bartoli a Saxoferrato. Recensiti 1: Iter germanicum (Florence: 1971); Antonio García y 
García, Codices operum Bartoli a Saxoferrato. Recensiti 2: Iter hispanicum (Florence: 1973); 
Susanne Lepsius, "Bartolus de Saxoferrato,’ in Compendium Auctorum Latinorum Medii 
Aevi (500-1500): I.1. Bartholomaeus Franciscanus — Bartolus de Saxoferrato, eds. Michael 
Lapidge, Gian Carlo Garfagnini, and Claudio Leonardi (Florence: 2004), 101-56, and Lange 
and Kriechbaum, Römisches Recht, 2:722-33; see also Thomas M. Izbicki, “Manuscript 
Works of Bartolus de Saxoferrato in the Vatican Library," Rivista internazionale di diritto 
comune 23 (2012): 147-210, whom I thank for having sent me a copy. Until more work is 
done on the authenticity of the repetitiones published among Bartolus' commentaries, I 
hesitate to say more. 

91 Tierney, Medieval Poor Law, 55-57 and 8-19. 

92 Bartolus to Coll. 5.6, $. Plurimi adeuntes (Nov. 53 pr.) (Nuremberg: 1481). 

93 X Bartolus to Cod. 11.25(24).2 (Venice: 1477, 248vb—49ra). 
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A legacy pertaining to the honour and adornment of a city is valid, even 
if it does not consist in a cash gift. So the text says. Say also that when it 
is left to the poor, a syndic of the city can take action so that it be given 
to the poor as for the public interest; this is noted by Bartolus. Note here 
that it is to a city's honour that paupers don't go about begging, and that 
poor girls are married. It pertains also to the honour of the city to give 
pittances and alms to mendicant friars.9?^ 


Baldus exaggerated what his teacher taught. In his commentary, Bartolus 
treated at greater length how things might be left to the Franciscans than he 
did about "the poor"?5 However, Bartolus did make a similar point in his trea- 
tise De alimentis. Although the majority of the questions focus on in-family 
alimentary legacies, he characterized any such legacy that is left to a poor as 
one done for pious causes, and, more importantly, that when something is left 
for the poor, the city can make a petition for them, since they were left for the 
honor of the city.96 

More positively, the tone of the passage suggests that Baldus was not arguing 
that civic poor relief increases a city's honor simply because no one likes being 
accosted by the poor as they go about their business, but that it is actually a 
moral good that a city is not overrun by the involuntarily poor. As is often the 
case today, it is unrealistic to imagine the downtrodden and disenfranchised 
were liable (1) to assert moral or legal rights based on legitimate need, or (2) to 
expect that such assertions would produce meaningful results.9” Baldus’ point, 
then, has real merit: if the value of alleviating poverty extends beyond the in- 
dividual or individuals in question, the city can take charge of the problem. In 
effect, it becomes an aspect of working toward the common good.?8 


94 Baldus to Dig. 30.1122(125) (Venice: 1494, 132rb). 

95 See Bartolus to Dig. 30.1122(125) (Venice: 1478), where his only comment about the non- 
Franciscan poor was: “Item nota quod illud quod relinquitur pauperibus potest petere 
ciuitas et etiam quilibet de populo; textus est in Auth. De ecc. Titulis, $. Sin autem qui hoc 
fatetur [Nov. 131.11.4 (= Coll. 9.6)], ibi ‘et omni alio licentia, etc." 

96 Bartolus, De alimentis (Venice: 1472, 65va, 66vb). 

97 Today, of course, the hope may be quite different, see Alejandra Mancilla’s chapter in this 
volume. 

98 See Matthew Kempshall, The Common Good in Late Medieval Political Thought (Oxford: 
1999), and Joel Kaye, A History of Balance, 1250-1375: The Emergence of a New Model of 
Equilibrium and its Impact on Thought (Cambridge: 2014), passim; however, neither work 
explores the medieval jurists' views of the common good (which is usually discussed in 
terms of utilitas publica), which was a concern from the time of the Roman jurists on. See 
John Procopé, “Greek and Roman Political Theory,” in The Cambridge History of Medieval 
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3.2 The Obligations of the Family 

Bartolus and Baldus were writing at a time when institutionalized charity was 
growing in popularity,99 but they recognized that charity alone would not be 
sufficient. Fortunately, there was another source of support upon which people 
might rely: the family. It was taken as a principle of natural law that parents are 
responsible for the rearing of their children.!?? Bartolus asked what one must 
do if a hale and hearty son refuses to work. Is a father obliged to support him or 
may he deny him alimenta? Alimenta, in juridical terms, means more than sim- 
ply sustenance or nourishment. An alimentary legacy, for instance, was com- 
monly understood to include food, clothing, and housing - basically everything 
that played a role in the sustainment of the body.!?! Bartolus was not talking 
about withholding a meal or two, but asking what obligation parents had to- 
wards a child who might well be adjudged a “lusty beggar” (cf. Cod. 1.26(25)) 
by other members of society. 

According to Bartolus, alimenta are owed by natural law and the bond 
(ius!9?) of blood and affection.!?? Bartolus notes there are several classes of 
people who are owed alimenta of necessity (ex necessitate naturae). This ob- 
ligation is absolute insofar as one may not contract out of receiving alimenta 
when they are needed.!?^ A father must support his son, and so must a son sup- 
port his father — even an emancipated son lest he be brought back under pa- 
tria potestas, or be disinherited.!°5 According to canon law, he added, a father 
must even sustain a son born of an illicit union (ex damnato coitu).!°® A father- 
in-law (socer) should likewise support a daughter-in-law (nurus). Similarly, a 
mother is bound to sustain a child until at least three, or beyond that if the 


Political Thought, c. 350—c. 1450, ed. J.H. Burns (Cambridge: 1988), 24; for Innocent Iv and 
Hostiensis, see Robinson, "Sanctity of Rights,” 202. 

99 Charitable lay institutions began to develop in the mid-12th century; see Mollat, Poor in 
the Middle Ages, 93 and 99. 

100 Dig. 11.1.3 (138); Inst. 1.2 pr. (11); D. 1 c. 7 (1:2). See also Bartolus to Dig. 1.1.1.3; Helmholz 
2015, 19 (though he accidentally refers to Dig. 1.1.3). 

101 Dig. 344.6. Cf. Bartolus, De alimentis (Venice: 1472, 64vb); Baldus to Cod. 8.46(47).5 
(Venice: 1496, 149va). 

102 See Dig. 1.1.12. 

103 But cf. Bartolus to Dig. 25.3.5.16 (Venice: 1471, 65vb). 

104 Bartolus to Dig. 25.3.5.16 (Venice: 1471, 65vb). 

105 Asimilar reason is given about the obligation of a vassal to support his lord: the lord may 
well decide to take back his fief; see Bartolus, De alimentis (Venice: 1472, 66va). 

106 See also Bartolus to Dig. 25.3.5.2 (Venice: 1471, 65ra). 
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father is poor (inops) and she herself is wealthy.!°? And so must a brother help 
a brother.108 

Bartolus also addressed the problem of a shiftless relative who could work 
but was unwilling to do so. After noting that a son may be denied support for 
the same reasons that he might be disinherited,!°9 Bartolus made the point 
that one was not obliged to support the recipient if he was in a position to 
work. Unless, he clarified, he be a miles or homo nobilis: for “he is to be sup- 
ported by the very fact that he is needy even though he is able to work [but is 
unwilling to do so]"!!? In his comment to l. Cunctis (Cod. 11.26(25).1), Bartolus 
addressed the same question, and again made a distinction based on class. 
As to whether a father could deny a *hale and hearty son" who did nothing, 
he wrote: 


It seems that it is so: Dig. 23.3.5.8. But understand this: if working is not em- 
barrassing to him according to the condition of his birth. For who would 
say that a requirement of working the earth is imposed upon the son of a 
wealthy nobleman? No one, obviously. For we cannot do what we cannot 
honestly do: Dig. 28.7.28 and Dig. 50.16.125. This law [sc. 11.26(25).1] does 
not oppose [the previous point] because it is more embarrassing to beg 
publicly than to labour. And, for that reason, he who is healthy in body 
without the distinction of birth who publicly seeks [help] is compelled to 
labour after he has been reduced to such great misery. For it is not shame- 
ful to him; but if he could live in some way by receiving alimenta from his 
father, he would not be compelled to work, as I said above. 


Medieval authors often suggested that a requirement to labor could (or 
should) not be applied indiscriminately across all segments of society. As 
Bartolus' teacher, Iacobus Butrigarius (d. 1348), had written, one must consider 
the “quality of the persons”? Bartolus belonged to the same tradition when 
he maintained that the able-bodied should be forced to earn their keep if the 
family itself was not able to provide a source of relief. In other words, wealthy 


107 Bartolus, De alimentis (Venice: 1472, 65ra—b). 

108 Accursius, Glos. ord. to Dig. 27.2.4, v. ‘Hoc’ (Pavia: 1476, 233). Modern editions read ‘cum 
haec aliter' at this point. 

109 Cf. Bartolus to Dig. 25.3.5.11 (Venice: 1471, 65va). Accursius, Glos. ord. to Dig. 25.3.5.11, v. 
‘Detule<r>at’ (Pavia: 1476, 71). 

110 Bartolus, De alimentis (Venice: 1472, 65ra). 

111 Bartolus to Cod. 11.26(25).1 (Venice: 1477, 249rb). 

112 Iacobus Butrigarius to aut. ‘Praeterea’ post Cod. 6.18.1, in Lectura super Codice, anastatic 
reproduction (Paris, 1516; repr. Bologna: 1973), 6:9va. 
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nobles were stuck with their shiftless offspring, who, given their upbringing 
and societal norms, would find it too shameful if they were forced to labor. 

We can think about in-family support from another angle: that of the ordo 
caritatis. The obligation to support one's family ties in with the adage that 
"charity begins with one's self". As a gloss to the Code put it with respect to a 
question of water rights: “hence it is said in the Alps, ‘he perishes who loves 
anyone more than himself, etc. Indeed, ordinate charity begins with one's 
self"? Bartolus repeated but did not elaborate on the maxim.” Baldus, for his 
part, repeated the general idea, for which he referred his readers to Butrigarius 
a few times in a way that indicates he thought it began with one's self and 
then spread outward to the immediate family before others.!5 On this pas- 
sage of the Code, however, he connected it back to the point that one should 
not be obliged to help another unless he or she was in a position to do so.!!6 
Elsewhere, Bartolus said much the same thing regarding the obligations of a 
freedman to support his patron, but alleging once more the notion that neces- 
sity has no law.” 

Both jurists’ emphasis on the prerequisite of charitable support call to 
mind once more medieval discussions about superflua. However, although 
Accursius' Ordinary Gloss includes one passage which captures the idea in a 
way that ripe for exploitation, Bartolus did not take the opportunity to develop 
the idea and it seems that Baldus did not comment on that part of the Digest.!? 
They both kept almsgiving a voluntary activity. Bartolus pointed out that one 
cannot be ‘liberal’ if one is also in need,!!? and Baldus commented on the same 
passage that one cannot be said to confer a benefit if one acts from necessity.!20 

The other consideration about who merits help has already been touched 
on: do the poor merit help more than the rich? A gloss on the Digest suggested 
that the poor deserved more attention than the rich.?! For his part, Bartolus 
doubted that an annuity (relictum annuum) left to someone who was already 


113 Accursius, Glos. ord. to Cod. 3.34.6, v. ‘Proximum (Venice: 1478/79). 

114 Bartolus to Cod. 3.34.6 (Venice: 1476). 

115 Baldus to Dig. 7.2.8 (Venice: 1599, 305va); Baldus to Cod. 6.42.30 (Venice: 1496, 130va-b). 
Cf. Baldus to Cod. 4.26.13 pr. (Venice: 1599, 73va). 

116 Baldus to Cod. 3.34.6 (Venice: 1490). 

117 Bartolus to Cod. 6.33 (Venice: 1476), ad fin. 

118 Accursius, Glos. ord. to Dig. 25.3.5.25, v. Liberto' (Pavia: 1476, 73). 

119 Bartolus to Dig. 23.2.50 (Milan: 1490). 

120 Baldus to Dig. 23.2.50 (Lyons: 1498, 164rb). And, from the lectura antiquiora to the same 
passage: "Not. quod non prestat beneficium qui impendit debitum. Cy. Idem Ia. de heredi, 
insti., si seruo [28.5.85(84) pr.], uide de aqua quoti., l. 1, §. Permittitur [43.20.1.41].’ 

121 Accursius, Glos. ord. to Dig. 2.15.8.23, v. ‘Si in annos’ (Perugia: 1476, Gorb). 
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rich should be said to be left pro alimentis.122 However, we find a more nuanced 
position in his long repetitio to l. Habeat unusquisque (Cod. 1.2(5).1). When 
something is left to a rich man and it was clearly done for love of God, then it 
certainly is valid. For although it does not seem to qualify as an action done ad 
pias causas, someone can in fact be rich and yet lack something according to 
his state. And, according to Aquinas in his “Quarta quartae"??? then it is laud- 
able to make alms for him. If the individual is just plain wealthy, however, this 
is not a pious act, but one, says Thomas, done for some other reason.7^ Baldus 
seems to have been slightly inconsistent by comparison. On the one hand, he 
wrote that he who owes alimenta is bound to present them according to the 
dignity of the person, other things being equal,!*5 but then also seems to have 
thought that alimenta are not owed to someone according to his dignity, but 
according to his need.!26 


4 Conclusion 


As the preceding discussion demonstrates, three of the most prolific and in- 
fluential jurists of the 14th century did not see fit to extend the language of 
rights to the realm of the poor and disenfranchised. The evolving language of 
natural rights, though amply documented in other medieval contexts, did not 
spread so easily. Perhaps one reason for this was that more traditional language 
and ideas sufficed. Even so, the problem of poverty was by no means ignored. 
Poverty was a perennial problem, one that was endemic to the society in which 
Johannes, Bartolus, and Baldus wrote. It is telling that the way poverty was 
treated was not meant to address vertical but horizontal inequality.!2” Their 
concern was often directed to the problem of relative poverty — whether some- 
one had become poorer. 


122 Bartolus to Dig. 2.15.8.23 (Milan: 1490). 

123 Bartolus seems to refer to our Secunda secundae; see the next note. 

124 Bartolus repetitio to Cod. 1.2(5). (Venice: 1476). Bartolus refers to ‘quarta quarte q. 32, 
articulo 7, but the sentiment seems to correspond to Summa Theologiae 2a2ae.32.10. 

125 Baldus to auth. ‘Hoc locum’ post Cod. 5.10.2 (Venice: 1490). 

126 Baldus to Dig. 24.3.43 (Venice: 1494, 15ra). 

127 On these terms, see Martin Ravallion, The Economics of Poverty: History, Measurement, 
and Policy (Oxford: 2016), 40. Vertical inequality measures the difference between rich 
and poor, while horizontal poverty measures how people starting from the same in- 
come end up better or worse off. For an overview of medieval perspectives, see Coleman, 
"Poverty and Property,” 625-30. See also the chapter by Wim Decock in this volume for 
another example of the pre-modern focus on horizontal inequality. 
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The case of extreme necessity was, to be sure, a special case that required 
immediate attention. It was when relative poverty dipped far enough to con- 
stitute (also) absolute poverty. But it was thought to be a temporary problem 
that was addressed through swift, but limited aid. In medieval hands, extreme 
necessity was thought to override positive law, but only so long as the necessity 
remained extreme. 

In the Middle Ages, necessity appears to have carried more justificatory 
power and poverty was a legitimate basis of necessity. But, perhaps similar 
to today, a chronic state of poverty, including homelessness, does not appear 
to justify radical means of self-help. Certainly, for the writers discussed here, 
this maxim never became a principle of distributive justice that would allow, 
even in theory, the poorto escape the poverty trap in which they were caught.!28 
Notably, the language of rights is conspicuously missing. While we may frame 
the maxim that 'things are to be shared' in a time of necessity in such language, 
it must be remembered that it was not the lens through which the medieval 
authors chose to view it. 

Perhaps the most momentous recommendation came from Baldus, who de- 
veloped his teacher's thoughts about the purpose legacies left to the city “for 
pious causes" might serve. It is true that all three were writing in a context 
where almsgiving was taken for granted. Earlier canonists had stressed the 
charitable role the church was to play for deserving poor,’ and there is no 
suggestion that Andreae disagreed with his predecessors or significantly de- 
veloped their position. Bartolus was in many ways a more intrepid author than 
Andreae, often known for advancing novel theses and arguments, but his writ- 
ings about the non-religious poor do not evince that same spark. The treatise 
De alimentis, for example, is a useful compendium of the natural law-based ob- 
ligations family members have towards one another. He also allowed that ne- 
cessity could become so great as to permit what would normally be forbidden. 
Necessity in other words excused behavior, it did not justify it or confer rights. 
Similarly, his suggestion that people should try at first to seek help quietly and 
avoid mendicancy and vagrancy has a psychologically plausible ring. People 
likely did not wish to draw undue attention to their changed circumstances. By 
and large, though, these were not novel positions to take. 

Baldus's exhortation that it is to a city's honor that the poor not go about 
begging may be taken in two ways. It is possible to understand him to have 
meant only that it is a question of optics: that it looks particularly bad to have 


128 A poverty trap is when a small increase in wealth is insufficient to allow a person to es- 
cape their impoverished state. See Ravallion, Economics of Poverty, 26—28. 
129 See the references in n. 16, above. 
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poor people begging and cluttering up the thoroughfares. But I think the word 
"honor" is telling. Baldus means it is actually better if the city takes steps to help 
its poorer residents. As he explained, poverty itself does not render a person 
base or worthless (vilem).13? By giving the city a role to play, Baldus was moving 
the discourse in the direction of Juan Luis Vives (1493-1540) and Charles-Louis 
de Secondat Montesquieu (1689-1755), who both suggested that the state had 
obligations towards its citizens.?! Indeed, as Hughes Doneau (Donellus; 1527- 
1591) would write, "the neglect of needy and wretched citizens" is a key source 
of internal harm and domestic distress.?? Although this move of Baldus was 
not in the direction of greater recognition of natural rights, it does not mean 
that it does not represent desirable progress.1?? Above all, by giving the city a 
role, Baldus seems to have endorsed that the city has an on-going role when it 
comes to poverty.?^ In principle, the social support network on which people 
could rely has grown. No longer are there only natural law obligations to help 
family before neighbor, or parish to help parishioner: the "state", too, has its 
obligations. Johannes Andreae had noted — and (mutatis mutandis) the advice 
rings true today no less than it did then - that, especially in the legal context, 


"personae miserabiles should be heard more easily than others."35 Perhaps 
Baldus heeded the call. 


130 Baldus to Cod. 5.5.7 pr. (Venice: 1490). Note, however, that he went on to suggest that this 
is only true a person has some trade he may practice. 

131 Juan Luis Vives, De subventione pauperum sive de humanis necessitatibus, eds. and trans. 
C. Matheeussen and C. Fantazzi (Leiden: 2002), 2.6.10; Charles-Louis de Montesquieu, De 
l'esprit des loix, 2 vols (Geneva: 1748), 23.29: "Quelques aumônes que l'on fait à un homme 
nud dans les rues ne remplissent point les obligations de l'Etat, qui doit à tous les Citoyens 
une subsistances assurée, la nourriture, un vétement convenable & un genre de vie qui 
ne soit point contraire à la santé" See Ravallion, Economics of Poverty, 28-47, for both 
authors and further context. 

132 Hugo Donellus, Commentariorum de iure civili (Frankfurt: 1595—1597, 1:79), 2.6. 

133 For an example of the ways natural rights discourse can result in disenfranchisement, 
see Julia McClure's chapter in this volume. More positively, one might suggest even that 
Fleischacker's five-point of *modern concept of distributive justice" is present in protean 
form in Baldus. See Samuel Fleischacker, A Short History of Distributive Justice (Cambridge, 
MA: 2004), 7. 

134 See Lee Palmer Wandel, “The Poverty of Christ,” in The Reformation of Charity: The Secular 
and the Religious in Early Modern Poor Relief, ed. Thomas Max Safley (Leiden: 2003), 23, for 
an example of where this sort of sentiment would lead. 

135 Andreae to X 1.38.29 n. 5, v. requisitio (Venice: 1612, 233va—b). 
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CHAPTER 2 


Poor and Insolvent: Debtor Relief in Alvarez de 
Velasco's De privilegiis pauperum (1630) 


Wim Decock 


1 Introduction 


At the margins of societies modern and past, the plight of the poor is deter- 
mined in no small measure by their inability to pay back debts. When debt 
piles up and insolvency lingers, the danger of marginalization becomes real. It 
is a sad truism that over-indebtedness, poverty and exclusion go hand in hand. 
In 16th century Spain, for instance, a conflict emerged over the treatment of 
foreign mendicants, false pilgrims and vagabonds, a disproportionate amount 
of whom had been chased away from their homelands because of their in- 
ability to meet the demands of their creditors.! At the same time, the Spanish 
nobility was increasingly plagued by high burdens of debt, fears of status deg- 
radation frequently turning into grim reality? Under these circumstances, 
the treatment of poor and insolvent debtors became a matter of imminent 
concern, especially for the Spanish monarchs. They thought of themselves not 
only as the defenders of the Catholic faith, with its emphasis on helping the 
poor, but also as successors to the late Roman emperors, who considered it 
their duty to protect poor and miserable persons.? 

This contribution will examine Gabriel Alvarez de Velasco's De privilegiis 
pauperum et miserabilium personarum (Madrid: 1630-1636), particularly in 
light of the attention it pays to the privileges of poor debtors.* While little is 


1 Abelardo del Vigo Gutiérrez, Economía y ética en el siglo XVI (Madrid: 2006), 721-880; and 
Annabel S. Brett, Changes of State: Nature and the Limits of the City in Early Modern Natural 
Law (Princeton: 2011), 11-36. 

2 Wolfgang Forster, Konkurs als Verfahren: Francisco Salgado de Somoza in der Geschichte des 
Insolvenzrechts (Cologne: 2009), 256-93. 

3 Laurent Waelkens, Amne Adverso: Roman Legal Heritage in European Culture (Leuven: 2015), 
241. 

4 Gabriel Alvarez de Velasco, De privilegiis pauperum et miserabilium personarum ad legem uni- 
cam, Cod. Quando imperator inter pupillos et viduas, aliasque miserabiles personas cognoscat 
(Lyon: 1663, editio secunda), pars 2, q. 12, nr. 9, 145. Throughout this chapter, the popular 1663 
edition, available online at the Bayerische Staatsbibliothek, has been used. From a compari- 
son of random passages in the parts relevant for this study, there are no apparent differences 
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known about its author, De privilegiis pauperum epitomizes the early modern 
literature on the privileges of poor and miserable persons.5 Although present- 
ing itself as a commentary on the locus classicus for princes’ duty to protect 
needy and miserable persons in the third book of Emperor Justinian's Code 
(C. 3.14), it offers a vast and autonomous treatment of the special legal regime 
applicable to the poor and miserable, including poor debtors. As such, it pro- 
vides a fascinating window into early modern legal debates on rights at the 
margins of society, even if, as will be shown below, Alvarez de Velasco's defini- 
tion of poverty was flexible enough also to include members of high society. 
From the title page of his work, we know that Gabriel Alvarez de Velasco 
was a judge in Santa Fe de Bogota at the Real Audiencia del Nuevo Reino de 
Granada, the highest tribunal in the Spanish Viceroyalty of New Granada.® 
When his wife Francisca de Zorrilla died in 1649, Gabriel Alvarez de Velasco 
resigned from his judicial duties to devote the remainder of his life to writing 
and works of charity." In a panegyrical poem, he was remembered by his son 
Francisco as a devout, charitable and learned man, assisting the poor on a daily 
basis. In 1661, Alvarez de Velasco published De la ejemplar vida y muerte di- 
chosa de Francisca de Zorrilla, a hagiographical biography of his wife. The next 
year saw the publication, in Lyon, of two legal works, namely Epitome de legis 
humanae mundique fictione, about the discrepancy between divine truth and 
the contrived nature of human legal systems, and ludex perfectus, a treatise on 
judicial ethics. The latter work can be considered a *mirror-for-judges" about 
the moral duties and professional qualities of the model judge.? Imbued with 
the legal culture of the ius commune, Alvarez de Velasco considers the judge 
to be the living soul of justice (iustitia animata), a dispenser of equity and the 
protector of the poor by virtue of his office. There is a thematic connection, 


between the second edition and the original Madrid 1630-1636 edition, which can be con- 
sulted at the HathiTrust Digital Library. 

5 Thomas Duve, Sonderrecht in der Frühen Neuzeit. Das frühneuzeitliche ‘ius singulare’ under- 

sucht anhand der ‘privilegia miserabilium personarum, 'senum' und “indorum in Alter und 

Neuer Welt (Frankfurt am Main: 2008). 

José Pascual Buxó, El poeta colombiano enamorado de Sor Juana (Bogotá: 1999), 33. 

Buxó, El poeta colombiano enamorado de Sor Juana, 34. 

8 In this regard, it would be interesting to verify the content of the last will which he drafted 
in 1658. It has been conserved at the Archivo General de la Nación of Colombia according 
to Mauricio Novoa, The Protectors of Indians in the Royal Audience of Lima (Leiden: 2016), 8, 
fn. 25. 

9 Carlos Garriga, "Iudex perfectus: Ordre traditionnel et justice de juges dans l'Europe du ius 
commune (Couronne de Castille, XV*-XVIII* siécle)," in Valeurs, représentations, symboles, 
eds. DIKE — Groupe de recherche sur les cultures juridiques en Europe (Toulouse: 2016), 


79-99 (85). 
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then, between Alvarez de Velasco's two major legal writings. In 1663, a second 
and widely circulated edition of his treatise De privilegiis pauperum appeared 
in Lyon. 

Alvarez de Velasco was, of course, not the first jurist to write a treatise on the 
privileges of the poor. Immediate predecessors include Cornelio Benincasa, 
author of a work De paupertate ac ejus privilegiis (Perugia: 1562), and Lucas 
Matthaeus de Apicella, a jurist from Naples who wrote the Tutamen paupe- 
rum (Bove: 1621). Benincasa's work De paupertate contains many traditional!’ 
views on poverty that were later also supported by Alvarez de Velasco, such as 
the idea that the legal category of “poor people" also includes noblemen who 
can no longer afford to live a life in accordance with their status, e.g. because 
they can no longer afford to have servants." Alvarez de Velasco also follows 
Benincasa's opinion that, by analogy, privileges for pious causes (piae causae) 
are applicable to the poor. The interest of the Tutamen pauperum by Apicella 
lies in the fact that it specifically deals with debt relief for the poor. It especially 
discusses the practice of royal letters granting grace periods and the procedure 
of cessio bonorum, allowing the insolvent debtor to surrender his goods instead 
of being imprisoned. The Tutamen pauperum also includes a commentary on 
an ordinance about the office of judges, again revealing the close connection 
between the office of the judge and the protection of weaker parties. 

For reasons of space, this chapter will focus exclusively on the protection 
of poor debtors in Gabriel Alvarez de Velasco's treatise on the privileges of 
the poor. Hence, Benincasa's work De paupertate and Apicella's Tutamen pau- 
perum will not be considered. Neither will André Tiraqueau’s (1488-1558) De 
priviligüs piae causae, even if the French jurist's treatise on pious causes clearly 
inspired Alvarez de Velasco. In the same way, this chapter will not enter into a 
detailed exposition of the scholastics' debates on poverty and debt, although 
scholastic discussions on debt relief for poor debtors had a profound impact 
on Alvarez de Velasco.!? In fact, his De privilegiis pauperum abounds with refer- 
ences to works by early modern scholastic theologians. Fernão Rebello's (1546— 
1608) Opus de obligationibus justitiae, religionis et charitatis and Leonardus 
Lessius's (1554-1623) De justitia et jure, in particular, are frequently cited. 


10  SeeJonathan Robinson's chapter in this volume. 

11 Christopher F. Black, Italian Confraternities in the Sixteenth Century (Cambridge: 1989), 
148-49. 

12 For an analysis of the scholastic debate on debt and poverty, see Wim Decock, “Law, 
Religion and Debt Relief: Balancing Over the 'Abyss of Despair' in Early Modern Canon 
Law and Theology,” American Journal of Legal History 57:2; also published in French as 
"Droit, religion et remise de dette: Perspectives en droit natural catholique (XVI-XVII* 
siècles); Revue Historique de Droit Francais et Étranger 94 (2016): 393—412. 
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These Jesuit moral theologians are even expressly mentioned in the preface to 
De privilegiis pauperum. 


2 Defining the Poor and Their Privileges 


A mere glance at the table of contents of Alvarez de Velasco's De privilegiis pau- 
perum reveals that he advocates a wide interpretation of notions such as "the 
poor" or “miserable persons.” The first part of De privilegiis pauperum opens 
with a discussion of more than thirty pages on the definition of “poverty” 
and “the poor" In the second part of his treatise, Alvarez de Velasco not only 
raises the more conventional question whether pupils and widows deserve 
to be called miserable persons, as they were in Justinian's Code (C. 3.14), but 
also whether soldiers, merchants and students belong to the same category? 
This extensive interpretation of the traditional juridical category of “miser- 
able persons” is symptomatic of the so-called “particularist” character of the 
legal order in the ancien régime." It is also the outcome of a power struggle be- 
tween ecclesiastical and lay tribunals, each trying to expand their jurisdiction 
by claiming that they had inherited the Roman emperors' office of protecting 
miserable persons.!* Moreover, the flexible meaning of notions such as “miser- 
able persons” and “the poor,” reflects a legal order in which judges, by virtue 
of their office (officium judicis), were expected to take advantage of their dis- 
cretionary power (arbitrium) to mediate between abstract legal principles and 
individual circumstances so as to contribute to the concrete implementation 


13 As far as students are concerned, they were traditionally considered to be “miserable per- 
sons,” since being successful at the university was supposed to require relentless labor and 
efforts, even to the point of damaging students’ mental and physical health. Moreover, 
students were thought to suffer like exiles, obliged as they were to be away from their 
homes for a long time, and without the love and support of their parents and family. 
Alvarez de Velasco, however, noted that the actual hardships experienced by most stu- 
dents should not be exaggerated, and neither should the risk of damage to their health. 
Therefore, he did not grant them the status of “miserable persons” unreservedly; De privi- 
legiis pauperum, pars 2, q. 12, NY. 9, 145. 

14 Heinz Mohnhaupt, “Die Unendlichkeit des Privilegienbegriffs,” in Das Privileg im eu- 
ropdischen Vergleich, eds. Barbara Délemeyer and Heinz Mohnhaupt (Frankfurt am 
Main: 1997), vol. 1, 1-12; Thomas Duve, "El 'privilegio' en el antiguo régimen y en las Indias: 
Algunas notaciones sobre su marco teórico legal y la práctica jurídica," in Cuerpo político 
y pluralidad de derechos: Los privilegios de las corporaciones novohispanas, coord. Beatriz 
Rojas (Mexico: 2007), 29-43; Duve, Sonderrecht in der Frühen Neuzeit, 249-74. 

15 Richard H. Helmholz, The Spirit of Classical Canon Law (Athens, GA: 1996), 116-44; Duve, 
Sonderrecht in der Frühen Neuzeit, 43-136. 
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of equity (aequitas).'6 This noble task of rendering each person his due, in a 
society where inequality rather than non-discrimination was thought of as the 
founding principle of justice, presupposed a flexibility in the interpretation 
and application of legal categories that is alien to the modern mindset. 
Against this background, it is only natural to find that Alvarez de Velasco 
argues that poverty is a relative rather than an absolute concept and poten- 
tially included even noblemen. Alvarez de Velasco, in fact, proposes defining 
poverty as "the lack of money depending on the quality of the person or the 
affair (carentia pecuniae secundum personae vel etiam negotii qualitatem)" 
While money is broadly understood to include all kinds of financial means, the 
extensive interpretation given to “depending on the quality of the person" is 
even more salient. "As a result of the condition of persons,” Alvarez de Velasco 
explains,? “the same amount of money can mean poverty for one person and 
wealth for another.’ This truth is illustrated through the difference in qualify- 
ing a nobleman and a peasant as rich, for which Alvarez de Velasco draws on 
evidence from both literary sources from ancient Rome and the legal authori- 
ties of the ius commune. A peasant or anyone from the lower classes can be 
considered rich if he receives only a hundred scuta — a kind of rent, while a 
nobleman will still be deemed poor even if he receives a thousand such rents. 
Differences in status and class were taken for granted in Alvarez de Velasco's 
works, just as they were in real life in the ancien régime. The relative nature of 
the concept of poverty reflects that reality, in which the expenses that upper- 
class citizens incur largely exceed those of the lower and middle classes.2° 
Noblemen, Alvarez de Velasco recalls, are under an obligation to wear more 
expensive clothes, indulge in more sumptuous meals, and ride horses, while 


16 Massimo Meccarelli, “Arbitrium iudicis und officialis im ius commune: Ein Instrument für 
die Vermittlung zwischen einem allgemeinen Recht und der órtlichen Realitát (XIV.— 
XVI. Jahrhundert),” Zeitschrift der Savigny-Stiftung für Rechtsgeschichte, Germanistische 
Abteilung 115 (1998): 553-65; Duve, Sonderrecht in der Frühen Neuzeit, 255-58. 

17 Heinz Mohnhaupt, “Untersuchungen zum Verhältnis Privileg und Kodifikation im 18. und 
19. Jahrhundert,’ in Heinz Mohnhaupt, Historische Vergleichung im Bereich von Staat und 
Recht: Gesammelte Aufsätze (Frankfurt am Main: 2000), 295-348. 

18 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 4, nr. 9, 9: "Unde ut omnis cesset dif- 
ficultas, sic posse diffiniri mihi videor: paupertas est carentia pecuniae secundum personae 
vel etiam negotii qualitatem." 

19 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 4, nr. n, 9: "(...) personarum conditio 
efficit, ut eisdem facultatibus alter pauper, alter dives dici possit." 

20 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 4, nr. 12, 10: “Non enim eaedem ex- 
pensae, non idem sumptus a vili vel etiam mediocri persona, qui ab honesta nobili vel 
egregia faciendi sunt. Namque non omnium aequalis debet esse vestitus." 
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people from the lower classes should be punished if they did so. Privilege, 
moreover, entails responsibility, or, as the French would put it, noblesse oblige. 

The relative nature of poverty, to be determined in accordance with each 
person's condition, is emphasized by Alvarez de Velasco:?! “Someone may have 
enough goods to live, but not according to his condition and quality, in which 
case he is poor" For example, if a father is unable to marry his daughters to 
men of dignity, then he is called poor, as is a father who cannot offer a proper 
education to his sons, regardless of how comfortably he lives.?? Since poverty 
is dependent on persons and conditions, lawmakers are not the ones to lay 
down general rules about the poor. The law (lex) cannot even lay down a fixed 
and infallible rule about how to define “poverty.”?3 Instead, defining “poverty” 
is a matter for judges to decide, depending on the circumstances of the case. 
In other words, Alvarez de Velasco elevates the judge to the rank of supreme 
guarantor of the privileges of the poor by virtue of his discretionary power 
(arbitrium iudicis). An endless list of authorities from the ius commune is cited 
to corroborate this view, ranging from civilians such as Bartolus (1313-1357) 
and Baldus (1327-1400) to canonists such as Felinus Sandaeus (1444-1503) and 
Diego de Covarruvias y Leyva (1512-1577). He refers with particular precision 
to the work on lease contracts by Vincenzo Carocci (1547-1623), a jurist from 
Todi whose life remains obscure, but whose work is cited abundantly through- 
out De privilegiis pauperum ?^ In his discussion on the contractual relationship 
between poor landlords and poor tenants, Carocci decided that the question 


21 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 4, nr. 40, 13: "Merito igitur addimus in 
definitione, secundum personae conditionem. Cum licet quis satis bonorum habeat unde 
vivere possit; non tamen secundum conditionem et qualitatem suam pauper sit." 

22 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 4, nr. 44, 14; pars 1, q. 4, nr. 53, 15. 

23 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 4, nrs. 74—75, 17: "Apparet evidenter 
ex tam longe petitis certam determinatamque regulam hac in materia tradi non posse, 
quis scilicet pauper dicatur, cum ex cuiusque conditione vel etiam negotii qualitate, id 
pendeat. Quod neque lex providere nec potest comprehendere, certamve et infallibilem 
regulam constituere. Ideoque iudicis arbitrio relinquitur, qui inspectis personarum, 
rerum atque locorum qualitatibus, quem pauperem vel non, iudicabit." 

24 Carlo Bersani, “Carocci, Vincenzo,” in Dizionario biografico dei giuristi italiani (XII-XX 
secolo), eds. Italo Birocchi, Ennio Cortese, Antonello Mattone, and Marco Nicola Miletti 
(Bologna: 2013), vol. 1, 460—61. Carocci was a practically oriented jurist. He published trea- 
tises on the lease contract (Tractatus locati et conducti, Venice: 1584) and on the deci- 
sive oath in lawsuits (De iuramento litis decisorio, Venice: 1595), a collection of Decisiones 
(Venice: 1601), a work on the benefit of execution (De excussione bonorum in civilibus et 
criminalibus causis, Venice: 1603), and a treatise on procedural remedies against prejudi- 
cial sentences (De remediis adversus sententias prejudiciales, Venice: 1620). Also of interest 
are the Commentaria ad regulam ‘Cum quid prohibetur’, a commentary on rule 39 of Pope 
Boniface viit’s legal maxims published in Perugia in 1574. 
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who is “poorer” needs to be resolved on the basis of the judge's discretion.?5 
Another work cited with particular emphasis by Alvarez de Velasco is the 
French humanist jurist Denis Godefroy's (1549-1622) Praxis civilis.?9 In a fas- 
cinating chapter dedicated to status and class differentiation, Godefroy went 
to great lengths to explicate the status of poor, rich and noble people, leaving 
much room for judicial discretion.?? 

A number of specific situations reveal how the assessment of poverty 
should take place. For example, it is not enough to verify whether a person 
has sufficient means to live according to his status at the moment of assess- 
ment. Following Roman law (D. 50.16.39.1), Alvarez de Velasco recalls that out- 
standing liabilities, which are due to be paid in the future, need to be taken 
into account in what can be considered a comprehensive assessment of the 
person's patrimony. Concretely, if a nobleman is seen to be living according 
to the standards of his condition, but he is nevertheless head over heels in 
debt (debitis implicatus), then he is considered poor, since the sum of his assets 
and liabilities is negative.2® Part of his goods (bona) are actually not his, but 
belong to another person. They are “another person's riches" (aes alienum) — 
a word which, in Latin, means the same as “debt”. A second example of the 
importance of looking beyond appearances concerns people who are rich in 
terms of the extraordinary value of their real estate only. "The value of a tower 
or a palace should not be calculated on the basis of its costs or the value of 
the building," Alvarez de Velasco explains,?? “but on the basis of the income it 
generates." Hence, the owner of a castle can be considered poor if he does not 
have sufficient cash to live a decent life for someone of his status. Moreover, 
the owner of magnificent family property should not be forced to sell his land, 


25 Vincenzo Carocci, Tractatus locati et conducti (Venice: 1592), pars 1, q. 5 (De locatione ex 
paupertate), ny. 2 (erroneously referred to as nr. 9 by Alvarez de Velasco), p. 37: "Quid si 
pauper locat vel serviat pauperi? Est materia de privilegiato contra pariter privilegiatum, 
et vidi versari iudicis arbitrium quis pauperior sit et similia." Edition available at http:// 
www.mdz-nbn-resolving.de/urn/resolver.pl?urn=urn:nbn:de:bvb:12-bsb10146785-8. 

26 Alfred Dufour, “Godefroy (Gothofredus) Denys,’ in Dictionnaire historique des juristes 
francais, XII*-XX* siècle, eds. Patrick Arabeyre, Jean-Louis Halpérin, and Jacques Krynen 
(Paris: 2007), 376-77. 

27 For his discussion on the status of the poor, see Denis Godefroy, Praxis civilis (Frankfurt 
am Main: 1591), lib. 1, tit. 5 (De statu hominum), 365-66. Edition available online at Google 
Books. 

28 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 4, par. 2, nr. 97, 21: "Cum bona quae 
quis debet, bona non dicantur, sed aes alienum." 

29 Alvarez de Velasco, De privilegiis pauperum, pars 1, quaest. 4, par. 4, nr. 166, 29 (rubr): 
"Turris vel palatium non ex sumptibus et valore aedificii sed ex redditibus aestimandum 
est.” 
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mansion or castle as a means to obtain the liquidities that can help him out of 
poverty, since castles or lands that once belonged to his ancestors contribute 
largely to the honorable state of nobility, which must always be preferred to 
money.?? Ultimately, however, it is up to the judge to weigh the circumstances 
of each case and exercise his discretionary power.?! 

Poverty may well be a miserable condition, entailing a number of particular 
rights or privileges that the rich cannot invoke. For example, in an insolvency 
procedure, a poor and unsecured creditor may benefit from preferential treat- 
ment among the chirographic creditors, even if he is not, legally speaking, en- 
joying a preferential status.?? Under normal circumstances, it is forbidden for 
the insolvent debtor, subsequent to a cessio bonorum, to arbitrarily distribute 
the remaining assets among the creditors according to his personal choice, or 
to fully pay one creditor, while ignoring another creditor.?? But poverty up- 
sets the patterns of ordinary insolvency procedure, according to Alvarez de 
Velasco. He draws authoritative support for this view from moral theologians 
such as Thomas Aquinas (1225-1274), Silvester da Prierio (1456-1523), and Juan 
de Medina (1490-1546). As a matter not only of piety but also of justice in the 
external courts, a debtor should be allowed to pay a clearly poorer creditor 
first in cases of contractual debt and compensation for damage.?^ Alvarez 
de Velasco admits that Lessius rejected this view, but he nevertheless prefers 
the opinion of Thomas Aquinas. Lessius argued, instead, that a poor creditor 
should not benefit from preferential treatment, because that would go against 
both positive law and natural law.?5 Lessius was willing to allow for exceptions 
to this firm rule when a creditor was hit by extreme or grave necessity, but he 


30 Alvarez de Velasco, De privilegiis pauperum, pars 1, quaest. 4, par. 4, nr. 174—77, 30-31. 

31 Alvarez de Velasco, De privilegiis pauperum, pars 1, quaest. 4, par. 4, nr. 178, 31: "Idque iu- 
dicis arbitrio relinquendum erit, qui praedictis circunstantiis perspectis, vendi debeat 
necne res, iudicabit." 

32 Alvarez de Velasco, De privilegiis pauperum, pars 1, specialia de cessione bonorum, nr. 1-4, 
259. 

33 Oncessio bonorum, see Forster, Konkurs als Verfahren, 89-107. 

34 Alvarez de Velasco, De privilegiis pauperum, pars 1, specialia de cessione bonorum, nr. 4, 
259: "Non solum ex pietate, sed etiam ex iustitia quodammodo, quando creditor est pror- 
sus aut notabiliter pauperior, praeferendum priori creditori quoad debitam compensatio- 
nem illi faciendam propter damnum illatum, sive ex violatione liciti contractus, sive ex 
alia iniuria asserit." 

35 Leonardus Lessius, De iustitia et iure (Antwerp: 1621), lib. 2, cap. 15, dub. 7, nr. 46, 184: "Sed 
contrarium videtur verius. Probatur, quia pauper neque iure positivo habet ius praelatio- 
nis, ut patet, neque iure naturali, nisi forte sit in extrema vel gravi necessitate, ita ut chari- 
tas obliget illi subvenire." Online edition available at the digital library of the Bayerische 
Staatsbibliothek. 
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specified that charity rather than justice demanded that the poor creditor be 
paid first in such cases. 


3 Cancellation of Debt for the Poor 


The majority of privileges related to contractual obligations discussed by 
Alvarez de Velasco do not concern poor creditors, but poor debtors seek- 
ing relief from their plight. In line with the teachings of the early modern 
scholastics,3° it appears that Alvarez de Velasco considered extension of pay- 
ment as the proper solution to deal with the dire consequences of poverty and 
indebtedness — as will be discussed below. He was less keen on promoting debt 
relief in the strict sense of the word, that is partial or full cancellation of debt. 
Despite the Christian outlook of Alvarez de Velasco's standpoints on poverty 
and indebtedness — promoting a humane, charitable and equitable treatment 
of debtors?” — his views on cancellation of debt remain rather vague. 

Alvarez de Velasco does not seriously consider debt cancellation as an ap- 
propriate way to relieve poor debtors. For example, the biblical idea of the 
Jubilee (Lev. 25), the total remission of debt at the end of a cycle of fifty years, is 
not the subject of special treatment in De privilegiis pauperum. A commentary 
on the central Christian commandment to forgive debtors as contained in the 
Lord's Prayer (Matt. 6:12: dimitte nobis debita nostra, sicut et nos dimittimus de- 
bitoribus nostris), is also absent from this voluminous work, which, admittedly, 
remains profoundly legal in nature. In an indirect manner, however, Alvarez 
de Velasco does reveal his ideas on the appropriateness of total forgiveness 
of debt in contractual relationships. He may not have deemed it fitting for a 
jurist to provide an exegetical commentary on passages from the Old and New 
Testament, but he did address the legal question whether poverty induces a 
presumption of donation. Naturally, this legal question comes close to the 
issue of debt relief, especially if one bears in mind that the scholastic theolo- 
gians framed the question of the lawfulness of debt cancellation in terms of 
the validity of gifts. In fact, the early modern scholastics saw debt forgiveness 
as a donation.?? Although not excluding the possibility of gift-making in the 
market, they mostly warned against financial abuse. 

In answering the question whether poverty leads to a presumption of dona- 
tion, Alvarez de Velasco displays the same kind of suspicion towards gifts that 


36 Decock, "Law, Religion and Debt Relief" 
37 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 44, nr. 36-37, 203. 
38 Decock, "Law, Religion and Debt Relief" 
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was typical of the ius commune and early modern scholastic theology. A mis- 
take rather than a donation should be presumed, as an early 16th-century gloss 
to law Generaliter (Cod. 4.30.13) explained.3? Gifts cannot be presumed, since 
gifts represent a loss for the donator, and “nobody can be presumed to want to 
lose or to abandon his right? Alvarez adduced canon Super hoc (X 1.9.5) to 
corroborate this view. It concerns the renunciation of ecclesiastical benefices.^! 
Pope Clement 111 (1187-1191) deemed that it should first be investigated wheth- 
er the renunciation was not the product of coercion rather than a voluntary 
decision. After all, obtaining a benefice requires painstaking efforts and heavy 
sacrifices. In fact, this reluctant attitude towards acts of donation was even 
strengthened by the early modern scholastics. Their wariness of the logic of gift 
pervaded their analysis of the morality of bargaining, convinced as they were 
that a gift is not to be presumed in the market (donatio non praesumitur).*? In 
the sphere of contracts and business, particular evidence must be provided to 
warrant charitable behavior on the grounds of a just cause, for instance blood 
ties or friendship. If not, donations between debtors and creditors are suspect. 
More often than not they are the product of fraud, duress and abuse of power, 
especially by powerful debtors such as kings. 

Alvarez de Velasco left room, though, for two exceptions. Firstly, royal au- 
thority can decide to grant partial debt relief under exceptional circumstances. 
In this regard, he cites the famous policy of "seisachtheia" by King Solon in 
594 BC to solve the debt crisis in Athens, which Alvarez de Velasco deems to be 
a praiseworthy example of humanity and benignity.^? Secondly, if a gift is made 
by a rich man to a poor man and remains moderate in quantity (in moderata 
quantitate), then a donation can be presumed.^^ Alvarez de Velasco draws on 


39 Glossa eamque causam (attributed to Tommaso Grammatico, fl. 1530) ad Cod. 4.30.13, in 
Corpus iuris civilis (Lyon: 1604), vol. 4, col. 854, online edition available at http://ames- 
foundation.law.harvard.edu/digital/ CJCiv/CJCivMetadata.html. 

40 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 21, nr. 3, 102: “Perdere autem vel iac- 
tare velle ius suum nemo praesumitur" 

41 X 19.5, in Corpus iuris canonici (Rome: 1582), cols. 226-28, online edition available at 
http://digital.library.ucla.edu/canonlaw/. 

42 Wim Decock, Theologians and Contract Law: The Moral Transformation of the Ius 
Commune (c. 1500-1650) (Leiden: 2013), 558-59. 

43 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 44, nr. 32-33, 203. See Robin Osborne, 
“Seisachtheia,’ in Brill's New Pauly, eds. Hubert Cancik and Helmuth Schneider et alii, 
consulted online on 30 November 2016, http://dx.doi.org/10.1163/1574-9347_bnp_e1107070. 

44 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 21, nr. 8, 102: "Paupertatis ratione 
praesumitur donatio, si a divite pauperi in moderata quantitate fiat." 
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Carocci's De deposito, oblationibus et sequestro to make this point.*° This opin- 
ion can also be found, however, among other doctors from the medieval ius 
commune in their commentaries on canon Etsi quaestiones (X 5.3.18), which 
explains that in the distribution of gifts, the quality of the contracting par- 
ties needs to be considered, for instance whether the donator is rich and the 
donee poor. On the basis of this line of argument, Gabriel Alvarez de Velasco 
probably also approved, without concern, of debt relief for the poor in circum- 
stances where the outstanding debt was moderate and the creditor rich. In 
general, though, he would have advocated extension of payment rather than 
outright cancellation of debt. If, despite extension of payment, poor debtors 
were still unable to meet the demands of their creditors, then they could ben- 
efit from the general privilege accorded to insolvent debtors, namely the ces- 
sio bonorum, meaning that they could surrender their assets instead of being 
deprived of their liberty.*$ 


4 The Case for Extension of Payment 


Rather than canceling debt, Alvarez de Velasco thought of extension of the 
deadline for payment as the appropriate way of alleviating the burden of debt. 
Ultimately, this may be considered a logical conclusion for a jurist imbued 
with respect for the moral principle that debts must be paid. In point of fact, 
Alvarez de Velasco expressly quotes the famous injunction from Seneca's work 
De beneficiis that people should return what they owe (redde quod debes).*” At 
the same time, he rejects the severity of the punitive sanctions that were ad- 
opted in the past to enforce this principle, citing the example of the Egyptian 
pharaoh Asychis, who was said by Herodotus to oblige debtors to pawn the 
corpse of their father and to deny burial to bad debtors.*? He also regrets the 
rigor of the Law of the Twelve Tables, which allowed bad debtors to be sold as 
slaves or to be torn to pieces.?? Instead, he invites creditors to remember the 


45 Vincenzo Carocci, De deposito, pars 2, q. 125 [Alvarez de Velasco erroneously quotes q. 25], 
in Tractatus practicabiles de deposito, oblationibus et sequestro (Venice: 1593), 333: "Si 
quantitas sit parva, dans sit dives et accipiens pauper, praesumitur donatio." 

46 Alvarez de Velasco, De privilegiis pauperum, parsı, specialia de cessione bonorum, nr.1, 259. 

47 Seneca, De beneficiis 3.14.3. 

48 Alvarez de Velasco, De privilegiis pauperum, pars 1, quaest. 44, nr. 19, 201. 

49 Alvarez de Velasco, De privilegiis pauperum, pars 1, quaest. 44, nr. 20, 201. The reference to 
the Twelve Tables as an example of a harsh attitude towards debtors was a commonplace 
in the early modern period. The interpretation of the harsh sanctions on insolvency in the 
Twelve Tables is disputed, however, by modern scholars, see Gennaro Franciosi, "Partes 
secanto' tra magia e diritto,” Labeo 24 (1978): 263-75. 


Virpi Makinen, Jonathan William Robinson, Pamela Slotte, and Heikki Haara - 978-90-04-43153-9 
Downloaded from Brill.com11/13/2020 10:22:59PM 
via University of Cambridge 


74 DECOCK 


words of the Roman jurist Ulpian, quoted in a passage from Justinian's Digest 
(Dig. 22.1.33 pr.) as calling for moderation, benignity and humanity in collect- 
ing debt.5° However, unlike Alvarez de Velasco, Ulpian was addressing himself 
to provincial officials collecting money owed to the public authorities, which 
might be a different situation from private creditors demanding payment from 
their debtors. 

Alvarez de Velasco welcomes the common practice by kings to allow debtors 
to request "letters of grace" (litterae gratiae) or "letters granting delay" (litterae 
moratoriae) to temporarily escape the anger of their creditors.?! It was daily 
business for royal administrations across Europe in the early modern period, 
indeed, to answer such requests and award letters of grace to poor debtors.5? 
In France, they were better known as the "lettres de répit” or "lettres d'état, in 
Germany as "Anstandbriefe," in the Duchy of Savoy as "rescripta moratoria” or 
"rescripta respirationis." Alternative names of the letters referred to the dura- 
tion of the grace period, such as "litterae annales" or "litterae quinquennales.'53 
Still other names emphasized the protection they granted to the debtor, such 
as "litterae salvi conductus" or "litterae securitatis." The French humanist jurist 
Jacques Cujas (1522-1590) claimed that this practice went back to the Roman 
emperors Gratian, Valentian 11 and Theodosius 1 (Cod. 1.19.4).5^ Apparently, 
the practice of issuing royal letters in which deadlines for payment were de- 
layed became so widespread in the early modern period, that fraud was ram- 
pant. Just a couple of years after the publication of the second edition of De 
privilegiis pauperum, King Louis XIV of France issued two new ordinances in 
which he took back control over the issuing of letters of grace after Charles 1x 


50 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 44, 202. 

51 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 44, nr. 24, 202: "Licet autem paupe- 
rum debitorum iure regio deterior sit facta conditio, quam antea iure fuerant communi, 
adhuc tamen patens eis facilisque aditus relictus est, quo ab instantibus creditoribus, 
eorumque acerbitatibus liberentur, sufficientique temporis spatio solutionem commode 
facere valeant, seque possint tueri, an interim executionis fulgur evadant, principem 
adeundo, eique offerendo preces, quatenus eorum paupertate et impotentia attenta, 
moratorias dignetur literas concedere, quas frequenter assolet princeps indulgere." 

52 For a legal historical account of these letters of grace from the Late Middle Ages until 
art. 1244 Code Civil, see Arrigo D. Manfredini, Rimetti a noi i nostri debiti: Forme della re- 
missione del debito dall'antichità all'esperienza europea contemporanea (Bologna: 2013), 
161-252. 

53 See the title of the Tractatus de literis dilatoriis annalibus, quinquennalibus, status et aliis 
by Pierre Rebuffi (1487-1557), in his Commentarii in constitutiones regias (Lyon: 1551), 64— 
90, often cited by Alvarez de Velasco. 

54 Jacques Cujas, Observationes et emendationes (Paris: 1556), lib. 2, cap. 10, 19-20, also cited 
(from a later edition) in Manfredini, Rimetti a noi i nostri debiti, 161-62. 
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had delegated this power to the judges in 1560, which, in the eyes of the “roi- 
soleil,” had only led to abuses.55 

Alvarez de Velasco, then, urges individual creditors to refrain from harsh 
treatment of debtors and grant extension of payment instead. If necessary, 
debtors can request letters of grace from the king or his judicial delegates, but 
it would be more convenient if creditors themselves adopted a more equitable 
and humane attitude towards their debtors. It is a matter of well-ordered chari- 
ty, he believes, that creditors should want to treat their debtors fairly.59 Alvarez 
de Velasco cites the Protestant German jurist Oswald Hilliger (1583-1619) to 
the extent that extension of payment makes perfect sense, certainly from 
the point of view of natural reason, divine law and Christian charity." The 
Christian inspiration behind Alvarez de Velasco’s views on debt collection are 
even more clear from his citations from Old Testament texts such as Exodus, 
Deuteronomy and the Book of Isaiah. Of particular relevance is the passage in 
Exodus 22:25 and its early 15th-century interpretation by the Spanish exegete 
Alonso Tostado (Abulensis), urging foreign lenders not to oppress Yahweh's 
poor people living among them by exacting payment from them in a harsh and 
austere way (cum magna duritia et austere).5? The creditor should not aban- 
don his rights, but he should grant the debtor suspension of payment until 
improvement of his condition (quousque melior debitori superveniat conditio).°° 


5 Delayed Restitution for the (Noble) Poor 


Of particular interest is Alvarez de Velasco’s discussion of the question wheth- 
er poverty can justify suspension of the duty to make restitution in the large 
sense of returning what is not yours, either because of contractual obligation, 
a duty to compensate for damages, or criminal liability. “It is a most trite rule of 


55 Manfredini, Rimetti a noi i nostri debiti, 189. 

56 X Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 44, nr. 37, 203: "Ex quibus summa 
cum aequitate, summaque cum ratione ac de iustitiae honestate moratorias literas pau- 
peribus debitoribus per principem concedi constat. Idque etiam ex praesumpta credito- 
ris mente vel quae saltem in tali casu esse debebat, secundum bene ordinatam charitatem 
Gaye 

57 Oswald Hilliger, Donellus enucleatus (Jena: 1613), pars 2, lib. 22, cap. 9, lit. N, 972: "Ex qui- 
bus omnibus jam liquet hoc jus [sc. dilationis] non ita odiosum esse, aut aequitati adver- 
sari, sed modo abusus absit qui frequens est, juxta requisita relata, summam rationem 
habere, etiam naturalem ac legi divinae charitatique Christianae convenientem." 

58 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 44, nr. 36, 203. 

59 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 45, nr. 4, 215. 
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law (iuris regula), Alvarez de Velasco recalls,9? "that sin is not forgiven unless 
what has been taken away is restored." The influential doctrine of restitution — 
which provides the basis of the theory of unjustified enrichment in Western 
legal systems up till today9! — goes back to a famous dictum by Augustine in 
his letter to Macedonius.8? It was fully integrated into the medieval and early 
modern ius commune, not least through its inclusion as the fourth maxim in 
Pope Boniface v11r's Eighty-eight Rules of Law (1298). The legal status of this 
rule is clearly beyond doubt for a jurist such as Alvarez de Velasco. At the same 
time, he quotes traditional authorities from the medieval and early modern 
theological tradition such as Thomas Aquinas and Sylvester da Prierio to lend 
additional moral support to this rule of law. Moreover, he is eager to show that 
the doctrine of restitution relies on divine authority, citing Saint Paul's famous 
exhortation in his letter to the Romans (Rom. 13:7) to pay back their debts (red- 
dite omnibus debita). Additional passages from the Bible are quoted to lend 
divine authority to the doctrine of restitution, for instance Jesus's statement 
that one should render unto Caesar the things which are Caesar's (Matt. 22:21), 
or a passage in the Book of Tobit explaining that it is unlawful to eat or touch 
what has been stolen (Tobias 2:21). 

In keeping with the scholastic doctrine of restitution, Alvarez de Velasco 
also reads the duty to make restitution against the background of the Seventh 
Commandment not to steal (Ex. 20:15). As a result, the positive duty to make 
restitution should be interpreted as the affirmative reflection of a negative 
precept. This is relevant, because prohibitions directly bind all subjects al- 
ways and everywhere, meaning that restitution should be made immediately 
(statim). Restoring what belongs to another person should not be delayed 
or suspended. To support his view, Alvarez de Velasco cites major representa- 
tives of the early modern scholastic and canon law tradition such as Tommaso 
de Vio (1469-1534), also known as Cardinal Cajetanus, Martín de Azpilcueta 
(1492-1586), referred to in the primary sources as Dr. Navarrus, and Luis de 


60 X Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 27, nr. 1, 126: "Tritissima iuris re- 
gula est, peccatum non dimitti, nisi restituatur ablatum." On the rules of law, see Peter 
Stein, Regulae iuris: From Juristic Rules to Legal Maxims (Edinburgh: 1966), and Rosalía 
Rodríguez López, “De regulis iuris y De verborum significatione en la enseñanza del 
derecho,” in Scritti per Alessandro Corbino, ed. Isabella Piro (Tricase: 2016), vol. 6, 299—326. 

61  JanHallebeek, The Concept of Unjust Enrichment in Late Scholasticism (Nijmegen: 1996); 
James Gordley, Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment 
(Oxford: 2006). 

62  Gaylon L. Caldwell, “Augustine’s Critique of Human Justice," Journal of Church and State 
7 (1960): 17-20; Nils Jansen, Theologie, Philosophie und Jurisprudenz in der spátscholast- 
ischen Lehre von der Restitution (Tübingen: 2013), 25-28. 

63 X Alvarez de Velasco, De privilegiis pauperum, pars 1, quaest. 27, p. 126, nr. 2. 
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Molina (1535-1600). Yet, these very authors had tried to argue that exceptions 
to the general principle of immediate restitution may exist. In fact, the early 
modern scholastics developed a sophisticated analysis of situations that might 
justify the suspension of restitution.9^ Therefore, by recognizing the authority 
of these theologians and canon lawyers, Alvarez de Velasco showed his loy- 
alty to one of the fundamental tenets of the moral and legal order while, si- 
multaneously, paving the way for a more flexible interpretation of the duty of 
restitution. 

“Poverty,” Alvarez de Velasco acknowledges, "excuses from making immedi- 
ate restitution, as long as the debtor's deliberate intent is to make restitution." 65 
The miserable condition by which a poor debtor is affected can justify the 
temporary suspension of his duty to make immediate restitution, since no- 
body is bound to do what is morally impossible or goes beyond his forces 
(Dig. 50.17.185). In the eyes of his Divine Majesty, it is enough to do what lies in 
your capacities. Alvarez de Velasco's text abounds with references to canon 
law and early modern scholastic authors to justify this view, and rightly so. In 
what proved to be a very influential decision,” Pope Gregory 1x had decided 
notto inflictexcommunication for debt upon Odoardus, a poor cleric, provided 
that Odoardus could ensure that he would pay his debts in the future, ^when he 
came to a fatter fortune."9? Following the gloss on canon Odoardus (X 3.23.3), 
the Franciscan theologian John Duns Scotus (d. 1308) argued that the claim 
of the creditor was temporarily suspended albeit not extinguished by virtue 
of the moral incapacity of the debtor. The legal remedy against the poor debtor 
was “put to sleep" and could only be re-activated when the debtor was more 
solvent. Elaborating upon canon Odoardus and Scotus's use of it, the early 
modern scholastics developed a whole casuistry around the principle that 


64 Decock, “Law, Religion and Debt Relief" 

65 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 27, nr. 5, 126: "Paupertas tamen a 
restitutione statim facienda eum, qui animum deliberatum restituendi habet, excusat." 

66 X Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 27, nr. 5, 126: “Nemo enim ad mo- 
raliter impossibile, neque ad id, quod proprias excedit vires, tenetur, satisque est quoad 
Divinam Maiestatem, ut quilibet, quod in se est, ad emendationem facit." 

67 Wolfgang Forster, “Et est casus singularis’: Odoardus (X 3.23.3) - ein mittelloser Kleriker 
und die Rechtsfolgen der Vermógensaufgabe," in Das Recht der Wirtschaft, eds. David von 
Mayenburg, Orazio Condorelli, Franck Roumy, and Mathias Schmoeckel (Vienna: 2016), 
173-86. 

68  x323.3in Emil Friedberg (ed.), Corpus iuris canonici (Leipzig: 1879; reprinted Graz: 1959), 
vol. 2, col. 532: “Mandamus (...) ut, si [Odoardus] ad pinguiorem fortunam devenerit, deb- 
ita praedicta persolvat." 
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restitution should be made immediately, except when the debtor is in a situa- 
tion of moral impossibility.9? 

Both the scholastics and Alvarez de Velasco were of the opinion that moral 
impossibility, allowing for delayed restitution, referred not only to situations 
of the most grave necessity or extreme poverty, but also to situations where a 
debtor could not pay back his debts without incurring difficulties. Although 
the terminology he used was not always entirely consistent, Alvarez de Velasco 
also describes the latter situation as grave poverty or grave necessity."? The 
crux of the matter, then, was the question which difficulties can be considered 
to give rise to the kind of moral impossibility that excuses one from immediate 
restitution. Following the scholastic discussions, Alvarez de Velasco holds that 
difficulties include situations where immediate payment may lead to spiritual 
damage, material losses or social status degradation. Following Lessius and 
other scholastics, Alvarez de Velasco thinks that restitution should be delayed 
if there is a risk that the debtor forces his daughters into prostitution or his 
sons into burglary to find the means to pay back his debts, thus clearly endan- 
gering his soul and that of his children." It is more important to provide for 
your spiritual salvation than to pay back debts, according to Lessius."? By the 
same token, if external goods of a higher order, such as reputation, health or 
life are endangered by immediate restitution, restitution is not a priority.” 

The more thorny issue was whether the risk of material loss and subse- 
quent status degradation is a sufficient ground to grant extension of payment. 
In accordance with his *horizontal"7* definition of poverty, which takes the 
normal and previous state of the person as a benchmark rather than an ob- 
jective, mathematically determined standard of poverty, Alvarez de Velasco 
reasons that the danger to external goods of a lower order such as material 
damage or financial loss should be considered relative to each person's status.” 


69 Decock, "Law, Religion and Debt Relief" 

70 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 27, nr. 9, 126: "Ampliatur secundo 
supra dicta principalis conclusio, ut non solum gravissima vel extrema paupertas aut ne- 
cessitas a restitutione statim facienda, sed etiam gravis excuset, quando non nisi cum 
magna difficultate restitutio posset fieri, quia tunc eam differre licet." 

71 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 27, nr. 17-18, 127—28. 

72 Lessius, De iustitia et iure, lib. 2, cap. 16, dub. 1, nr. 21, 188: "Ratio est, quia quisque magis 
tenetur saluti animae suae et suorum consulere quam debita solvere." 

73 Alvarez de Velasco, De privilegüs pauperum, pars 1, q. 27, nr. 18, 128. 

74 On the notion of “horizontal” poverty, see Martin Ravallion, The Economics of Poverty: 
History, Measurement, and Policy (Oxford: 2016). I am grateful to Jonathan Robinson for 
drawing my attention to this work. 

75 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 27, nr. 10, 126: "Magna autem debi- 
toris difficultas, gravis iactura vel detrimentum ex personarum conditione cognoscitur, 
induciturque.” 
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Consequently, even a nobleman should benefit from the privileges of the poor 
to delay restitution if immediate payment would mean that he risked losing 
the privileges attached to his status, such as riding horses.79 By the same token, 
a high-ranking citizen should not be forced to take on a laborer's job for the 
sake of paying back his debts."7 Alvarez de Velasco's text clearly echoes the 
opinions of Martín de Azpilcueta and Leonardus Lessius, to whom he refers 
explicitly. Azpilcueta affirmed that a nobleman should not be obliged to make 
restitution if that would prevent him from "living decently according to the 
dignity of his status."? Lessius contemplated the case of a nobleman forced to 
deprive himself of all his retinue, including servants and horses — forced also 
to stay away from his peers; or the case of a member of the high society obliged 
to take on a laborer's job for which he had received absolutely no training."? 
Although Alvarez de Velasco's abundant references would seem to indicate 
otherwise, the early modern scholastics remained nevertheless divided on 
this topic.8° Molina, for instance, who is wrongly cited in favor of Alvarez de 
Velasco's standpoint, actually argued that the creditor's interests normally pre- 
vail even if that results in status degradation for the poor debtor.?! 


6 Conclusion 


Gabriel Alvarez de Velasco's discussion on the privileges of poor debtors is the 
reflection of a “particularist” legal order that is different from the legal struc- 
ture underlying modern societies.?? Alvarez de Velasco defines poverty in rela- 
tion to status, allowing him to consider as poor not only those people starving 


76 Alvarez de Velasco, De privilegiis pauperum, pars 1, q. 27, nr. 10, 126: "Quia si vir nobilis 
sit, nec statim solvere, nisi se omni famulorum obsequio atque equorum privet, possit, 
suique consimilium cogatur abstinere consortio; vel si civis primarius, non nisi ita se 
privet, ut artem mechanicam sibi insuetam subire vel manuales operas exercere cogatur, 
differre restitutionem, donec absque status sui iactura possit, licebit." 

77 See Jonathan Robinson’s contribution to this volume for similar observations in the work 
of Bartolus. 

78 Martín de Azpilcueta, Enchiridion sive manuale confessariorum et poenitentium (Antwerp: 
1575), cap. 17, nr. 63, 304. 

79 Lessius, De iustitia et iure, lib. 2, cap. 16, dub. 1, nr. 25, 188. 

80 Decock, "Law, Religion and Debt Relief" 

81 Molina, De iustitia et iure (Mainz: 1602), lib. 2, dub. 754, col. 1670: “Non facile contra credi- 
toris voluntatem est permittendum, debitorem restitutionem differre, esto necesse sit 
eum a suo statu cadere, praesertim quando ipse fuit in culpa, quod per iniustitiam ad eas 
deveniret angustias." 

82 Duve, “El privilegio’ en el antiguo régimen y en las Indias,” 29-43. 
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from hunger, but also rich citizens threatened with status degradation, thus 
enabling them to benefit from the privileges of the poor. Imbued with early 
modern scholastic thought on the subject, Alvarez de Velasco considers exten- 
sion of payment as the proper remedy to grant interim relief to poor debtors. 
Although he approves of debt relief for the poor in the strict sense of cancel- 
lation of debt in circumstances where the outstanding debt is moderate and 
the creditor rich, his belief in the fundamental principle that debts must be 
paid and promises honored makes him suspicious of granting full or partial 
debt relief. He rather advocates the royal authorities' power, mostly delegat- 
ed to judges, to grant "letters of grace" to extend the deadline for payment. 
According to Alvarez de Velasco, the judge has a central role to play, indeed, 
in using the discretionary power of his office for the sake of protecting poor 
and miserable persons. De Velasco's Christian convictions and experience as a 
judge stimulated him to highlight the duty of both creditors and law enforcers 
to promote humane treatment for poor debtors. 

From this encounter with Alvarez de Velasco's De privilegiis pauperum et mi- 
serabilium personarum it is obvious that the primary sources from the early 
modern period abound with juridical treatises on privileges of all categories of 
people, including the poor, that can improve our understanding of both aca- 
demic and practical engagements with the rights of people at the margins of 
society in the ancien régime.*? Importantly, those sources reflect conceptions, 
norms and values prevailing in a societal order of the not-so-distant past that 
is profoundly different from modern European societies. In as much as the an- 
cien régime started from the basic tenet that fundamental differences between 
citizens exist, particularly in terms of status, and that those differences should 
result in a multi-layered, "particularist" legal order, it offers a pluralistic model 
of society that is alien to the modern mindset, which takes the principles of 
equality, legal universalism and non-discrimination for granted. Moreover, the 
connection between poor relief and the noble office of the judge, considered 
to be the soul of the law, is much more obvious in Alvarez de Velasco's work 
than it is in modern legal systems. 

In the eyes of Alvarez de Velasco, the main guardians of justice are the ju- 
rists ( jurisprudentes) and the judges (judices), not lawmakers. Giving each per- 
son his due, especially the poor, is a complex task that only jurists and judges 


83 Heinz Mohnhaupt, “Privatrecht in Privilegien in Vorträge zur Geschichte des 
Privatrechts in Europa. Symposion in Krakau, eds. Uniwersytet Jagielloński Instytut 
Historyczno-Prawny Kraków and MPIeR Frankfurt (Frankfurt am Main: 1981), 58-76, re- 
printed in Mohnhaupt, Historische Vergleichung, 275-94; Karl Otto Scherner, "Arme und 
Bettler in der Rechtstheorie des 17. Jahrhunderts," Zeitschrift für neuere Rechtsgeschichte 
10 (1988): 129-50. 
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can adequately fulfill on account of their expertise and discretionary power, 
respectively. In that sense, the endless references to classical literature, jurists 
from the ius commune, and theologians from the School of Salamanca, which 
are typical also of Alvarez de Velasco's contemporaries, are not just a matter 
of humanist erudition or blind obedience to authority. They are evidence of 
Alvarez de Velasco's status as a learned man who is actually capable of liv- 
ing up to the task of governing the republic through his office as a jurist and 
judge, especially to act as a guardian of the poor and insolvent. Erudition, in 
this case, is not a matter of intellectual Spielerei, but of guaranteeing social 
stability. Alvarez de Velasco pointedly notes at the beginning of his treatise on 
the privileges of the poor that Rome was the center of the world as long as it 
was governed by learned men and experts, but it collapsed as soon as this order 
was destroyed.9^ 
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CHAPTER 3 


Inclination to Self-Preservation and Rights 
to Life and Body in Samuel Pufendorf's 
Natural Law Theory 


Heikki Haara 


1 Introduction 


Today Samuel Pufendorf's theory of natural rights is sometimes considered a 
precursor of the modern concept of human rights! These modern concerns 
may, however, obscure the fact that he did not emphasize individual rights 
as the best way to organize society. Pufendorf's main practical concern was 
to offer a theory that would explain and justify why individuals should obey 
sovereign state authority in order to maintain sociability and political stabil- 
ity. Though he attributed certain universal natural rights to all individuals, 
Pufendorf, like Protestant natural law theorists, conceptualized natural rights 
as subordinate to the duties imposed by natural law and, therefore, politically 
defeasible.? 

Numerous scholars have contributed to our understanding of the moral 
theoretical foundations of Pufendorf's theory of natural rights.? However, 
relatively little attention has been paid to the moral psychological aspects of 
Pufendorf's rights thinking.* This chapter focuses on two natural rights which 


1 See, eg, Carl Wellman, The Moral Dimensions of Human Rights (Oxford: 201), 197; 
Micheline R. Ishay. The History of Human Rights: From Ancient Times to Globalization 
(Berkeley, CA: 2004), 7-8. 

2 Knud Haakonssen, “The Moral Conservatism of Natural Rights,” in Natural Law and Civil 
Sovereignty: Moral Right and State Authority in Early Modern Political Thought, eds. Ian 
Hunter and David Saunders (London: 2002), 27-42. 

3 See especially Kari Saastamoinen, "Liberty and Natural Rights in Pufendorf's Natural Law 
Theory' in Transformations in Medieval and Early-Modern Rights Discourse, eds. Virpi 
Mäkinen and Petter Korkman (Dordrecht: 2006), 225-56; Thomas Mautner, “Pufendorf and 
the Correlativity Theory of Rights," in Grotius, Pufendorf and Modern Natural Law, ed. Knud 
Haakonssen (Dartmouth: 1999), 159-82; Thomas Behme, Samuel von Pufendorf. Naturrecht 
und Staat: Eine Analyse und Interpretation seiner Theorie, ihrer Grundlagen und Probleme 
(Góttingen: 1995), 80-86. 

4 This chapter is mostly based on the chapter 5 of my book Pufendorf’s Theory of Sociability: 
Passions, Habits and Social Order (Cham: 2018), 137-164. Text extracts are reused by the 
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he is concerned with in his main work De jure naturae et gentium (1672) and its 
abridged textbook version De officio hominis et civis (1673): the natural rights to 
life and body I will illustrate how Pufendorf conceptualized these rights from 
the perspective of the inclination of self-preservation.9 Pufendorf's remarks 
concerning the inclination of self-preservation serve different purposes, de- 
pending on their particular textual context. Rather than criticizing Pufendorf 
for the irregularity of his arguments, my purpose is to draw attention to the 
inherent complexity of his thinking on rights. 

In what follows, I shall scrutinize the passages in which Pufendorf refers 
to the inclination of self-preservation. I will show, in the first section, that the 
natural duty and right of self-preservation are not grounded on the natural 
inclination of self-preservation but on the divinely imposed law of sociabil- 
ity. Pufendorf is at pains to underline that the duty and correlative right of 
self-preservation are not grounded in the natural features of humanity. 
Nevertheless, the inclination of self-preservation works in the same direction 
with the commands of natural law. God has implanted this inclination into 
human nature in order to help people to accomplish the duties imposed by 
natural law. Section two shows that, despite his sharp distinction between mo- 
rality and nature, Pufendorf's thinking about nature and the limits of rights 
is not detached from his analysis of the coercive effects of self-preservation. 
When specifying the content and limits of natural rights, that is, a moral power 


permission of Springer. For Pufendorf's moral psychology, see also Thomas Pink, "Natural 
Law and the Theory of Moral Obligation,” in Psychology and Philosophy: Inquiries into the Soul 
from Late Scholasticism to Contemporary Thought, eds. Sara Heinámaa and Martina Reuter 
(Dordrecht: 2009), 97-114; Hannah Dawson, “Pufendorf and Locke on the Edge of Freedom 
and Reason,” in Freedom and the Construction of Europe, eds. Quentin Skinner and Martin 
van Gelderen (Cambridge, UK: 2013), 115-133; Ben Holland, The Moral Person of the State: 
Pufendorf Sovereignty and Composite Polities (Cambridge, UK: 2017), 63-103. 

5 The standard scholarly editions of these works are Samuel Pufendorf, De jure naturae et gen- 
tium, in Samuel Pufendorf: Gesammelte Werke, vol. 4, ed. Frank Bohling (Berlin: 1998) and 
Samuel Pufendorf, De officio, in Samuel Pufendorf: Gesammelte Werke, vol. 2, ed. Gerhard 
Hartung (Berlin: 1997). English translations of De jure are chiefly from Samuel Pufendorf, The 
Political Writings of Samuel Pufendorf, ed. Craig L. Carr, trans. Michael J. Seidler (New York: 
1994) and in the passages omitted by Seidler from Samuel Pufendorf, Of the Law of Nature 
and Nations, trans. Charles Henry Oldfather and William Abbot Oldfather (Oxford: 1934). I 
have sometimes slightly altered Oldfathers' translation in order to make the translation more 
precise and acute. Alterations are indicated in the footnote. English translations of De officio 
are from Samuel Pufendorf, On the Duty of Man and Citizen, ed. James Tully, trans. Michael 
Silverthorne (Cambridge, UK: 1991). References to these works are specified by book, chapter 
and section. 

6 Pufendorf sometimes uses the term inclinatio and at other times the term instinctus. There 
is no significant difference between his usages of these terms, and therefore I will use the 
English equivalents "inclination" and "instinct" interchangeably. 
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to act that natural law grants or leaves unaffected, he takes into consideration 
the fact that people involuntarily strive towards self-preservation. However, 
the inclination of self-preservation cannot justify the actions that might seri- 
ously affect the stability of the state. Finally, in section three, I will examine 
Pufendorf's theory of necessity, where his attentiveness to the inclination of 
self-preservation has significant moral and political implications. Most no- 
tably, when the instinct of self-preservation necessitates the will, individuals 
cannot be regarded as entirely voluntary agents, and their moral power (po- 
testas) to do something that natural law leaves unaffected achieves important 
significance. 


2 Duty and Right to Stay Alive 


In Pufendorf's natural law theory, natural duties and rights are attached to the 
world by God's legislative act. When creating human beings as creatures that 
necessarily need a peaceful social life, God conjointly imposed a basic nor- 
mative dimension on the world that human beings can demonstrate by rea- 
son. Pufendorf articulates and demonstrates all moral norms and institutions 
with reference to the fundamental obligation to cultivate sociability. Prior to 
human agreements or civil legislation, nature (ultimately God) has granted us 
certain rights, “such as life, body, limbs, chastity, simple esteem, and freedom"? 
Characteristically, these natural rights are a derivative from the duties imposed 
by the law of sociability.? The duty to take care of my body and to stay alive is a 
required means to live up to one's personal obligation to the end of the law of 
nature: the cultivation of peaceable sociability. The duty to promote sociability 
involves cultivating sociable relations with others and acting as a useful mem- 
ber of society. Because an individual needs his body and life to fulfill the duties 
of sociability imposed by natural law, other people are obligated not to use his 
body or kill him without his consent. 

Pufendorf's theory of natural rights has been viewed through slightly dif- 
ferent lenses among modern scholars. Knud Haakonssen has suggested that 
natural rights are predominantly founded on the obligations that natural law 


7 Dejure, 3.1.1. Translation in Pufendorf, The Political Writings, 158. 

8 In his early work, Elementorum, Pufendorf divided the fundamental law of nature into two 
parts: the individual should “protect his own life and limbs as far as he can" and “not to dis- 
turb human society" Samuel Pufendorf, Two Books of the Elements of Universal Jurisprudence, 
ed. Thomas Behme and trans. William Abbot Oldfather (Indianapolis: 2009), 327. Pufendorf 
modified this earlier formulation in De jure and placed the duty and right to protect one's life 
and body under the general duty of sociability. 
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imposes on us rather than on the obligations that other people have towards 
us.? For that reason, our duty and correlative right to take care of our bod- 
ies and stay alive is a means to fulfill our obligations imposed by natural law. 
According to a somewhat different interpretation, natural rights are predomi- 
nantly founded on the obligations that other people have towards the right 
holder. Richard Tuck, for instance, claims that individuals may only have rights 
in "the network of social obligations"!? In turn, Kari Saastamoinen has argued 
that there are actually two foundations for natural rights, noting that the natu- 
ral rights to life and body are corollaries of the duties imposed by natural law, 
whereas the natural right of self-governance is founded on other people's obli- 
gation to regard rights holders as their natural equals." 

I agree with Haakonssen and Saastamoinen that when Pufendorf is speak- 
ing of normal adults (which obviously he is mainly doing) the natural rights to 
life and body are corollaries to the duties imposed by natural law. It should be 
noted, however, that rights are corollaries of duties only for those individuals 
who are reasonable enough. When a small child (or an insane adult)!” is not ca- 
pable of governing his or her own actions by reason, the rights to life and body 
are predominantly founded on the obligations of other people towards the 
right holder. Pufendorf explains that "obligations require for their fulfilment 
an awareness of one's self and what one does, they do not become effective 
until a person knows how to direct his actions according to some norm and to 
distinguish them from one another" In turn, rights belong to an individual as 
soon as he or she is born and *can benefit even those who are unaware of what 
is happening"? This suggests that a right holder may have rights to his life and 
body even when he or she is too young to be able to understand his personal 
obligations imposed by natural law. Natural rights become effective as soon as 
a person is born.^ Thus, while Pufendorf regards the natural rights of adults 


9 Knud Haakonssen, Natural Law and Moral Philosophy: From Grotius to Scottish 
Enlightenment (Cambridge, UK: 1998), 40-41. 

10 Richard Tuck, Natural Law Theories: Their Origin and Development (Cambridge, UK: 1979), 
160-61. 

11 Saastamoinen, "Liberty and Natural Rights,” 241-48. 

12 Pufendorf considers people who suffer from mental disorders to be outside the scope of 
his discussion of rights. De jure, 2.2.3. 

13 De jure, 13.7. Translation in Pufendorf, The Political Writings, 102. 

14 The life of an infant is guarded by the natural law. De jure 6.1.3. If anyone “destroys or 
aborts the content of a mother’s womb" he does not injure “an unformed object" but “sins 
against the law of nature by cutting off a member of human society” and against the par- 
ents and the state “by depriving them respectively of a hoped-for citizen and offspring”. 
De jure 1.1.7. Translation in Pufendorf, The Political Writings, 102. Paternal power does not 
extend so far that a family’s father can commit an abortion. De jure, 6.2.6. 


Virpi Makinen, Jonathan William Robinson, Pamela Slotte, and Heikki Haara - 978-90-04-43153-9 
Downloaded from Brill.com1 1/13/2020 10:22:59PM 
via University of Cambridge 


INCLINATION TO SELF-PRESERVATION AND RIGHTS TO LIFE AND BODY 91 


as a derivative of duties, in the case of small children, rights create obligations 
rather than vice versa. 

Given Pufendorf’s renowned distinction between moral entities (entia 
moralia) and physical entities (entia physica), natural rights cannot be di- 
rectly deduced from the natural features of humanity. The inclination of self- 
preservation as a physical entity is morally indifferent without relating it to the 
law of sociability that ought to always guide our actions irrespective of what- 
ever inclinations we may naturally have. By separating morality and nature 
into two conceptually distinct domains, Pufendorf is confronting a distinctive 
problem: how to integrate a morally indifferent natural inclination which in- 
voluntarily predisposes individuals to preserve their lives into the divinely im- 
posed requirement of sociability? 

He attempts to tackle this difficulty by explaining what kinds of duties we 
have towards ourselves. Accordingly, “everyone knows how much a man loves 
his own life, how self-preservation lies upon his heart" Therefore, the ques- 
tion ^whether that natural instinct (naturalis instinctus), which he has in com- 
mon with brutes impels" the human being to stay alive in himself, *or whether, 
as a matter of fact, there is in addition some command of natural law" is not 
self-evidently answered.!6 The reason for this difficulty is that the instinct of 
self-preservation seems to incline humans to stay alive without any additional 
command. People could not easily act otherwise than as the instinct of self- 
preservation drives them.!7 

Pufendorf argues that the duty and correlative right to self-preservation 
cannot be deduced from the mere instinct of self-preservation common to all 
animal creatures because, if humans' relation to God is removed, "it appears 
that a man is obligated only through sensitive instinct, and since this does not 
have the force of law, whatever is opposed to it should not be accounted as 
a sin"? Moral obligations always presuppose a higher authority having both 
the legitimate reason to impose some obligation and the capacity to punish a 
wrongdoer.?? Thus, a person cannot obligate himself; because “no matter how 
much he intends to obligate himself it is nonetheless in vain, since he can al- 
ways free himself at his own pleasure without having done anything”.2° 


15 — Dejure,13.3-4. 

16  Dejure, 2.4.16. Translation in Pufendorf, Of the Law of Nature and Nations, 256. 

17  Dejure, 2.4.16. 

18  Dejure, 2.6.19. Translation in Pufendorf, Of the Law of Nature and Nations, 261. See also De 
jure, 1.6.7. 

19  Dejure, 1.6.9. 

20 De jure, 1.6.7. Translation in Pufendorf, The Political Writings, 122. 


Virpi Makinen, Jonathan William Robinson, Pamela Slotte, and Heikki Haara - 978-90-04-43153-9 
Downloaded from Brill.com1 1/13/2020 10:22:59PM 
via University of Cambridge 


92 HAARA 


Pufendorf clarifies that "if a man were born only for himself", he would 
have been able to freely choose what to do to his body and life. However, self- 
preservation should be understood as a moral duty owed ultimately to God, 
because "the social relation, for which man was created, cannot be exercised 
and preserved to good advantage unless every man improves and preserves 
himself to the best of his ability" Therefore, if an individual fails to care for 
himself, *he works an injury, not, indeed, on himself but on God, his Creator, 
and on the human race"?! People are obligated by the law of nature to preserve 
their lives, because God has commanded them to cultivate human society. 
Thus, we ought to stay alive independently of any directive desire. 

Nevertheless, the instinct of self-preservation arising from our nature is 
not an enemy of reason. On the contrary, the inclination to self-preservation 
and “the dictates of right reason" are closely connected: they often point us in 
the same direction. God has implanted in human nature an instinct for self- 
preservation as "an aid to the dictates of reason". Since the human condition 
and social life are often so unpleasant and miserable, Pufendorf asks rhetori- 
cally: ^who would not, at the first opportunity, take his own life, did not his 
instinct so forcefully commend it, or were not death accompanied by ideas 
of such bitterness?"2? It is representative, for Pufendorf, to refer to the idea 
that God has implanted in humans some emotional inclinations in order to 
help them to promote sociability.?? The fulfillment of certain other-regarding 
duties of sociability would also be too difficult if people were aided only by 
their understanding and will. Without the decrees of natural law, however, the 
instinct of self-preservation in itself absences moral value, even it often almost 


21 De jure, 2.4.16. Translation in Pufendorf, Of the Law of Nature and Nations, 256. 

22 De jure, 2.4.16. Translation in Pufendorf, Of the Law of Nature and Nations, 256—257. Later 
on in De statu, Pufendorf makes a similar kind of distinction between the inclination of 
self-preservation and right reason, explaining that many human actions are dedicated 
to self-preservation *which is recommended both by reason and by nearly inseparable 
passion through which they are keen to acquire advantages for and ward off injuries from 
themselves”. Samuel Pufendorf, Samuel Pufendorf's On the Natural State of Men, the 1678 
Latin edition and English translation, trans. Michael Seidler (Lewiston: 1990), 121. 

23 For instance, this kind of argumentation is typical of Pufendorf in his discussion on 
family relations and marriage. Because family life requires so much effort, to encourage 
humans to have children God "implanted in the sexes a mutual propensity and strong 
impulses toward one another". Furthermore, to help otherwise self-interested parents to 
fulfill their duties as parents God implanted in them *a most ardent affection for their off- 
spring, so that they would willingly and gladly undertake" the duties of parents necessary 
for the survival of the human race. De jure, 6.23. Translation in Pufendorf, The Political 
Writings, 198. 
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inseparably predisposes us towards the end of natural law, the survival of the 
human race as whole. 


3 Coercive Effects of the Inclination of Self-Preservation 


The previous section showed that while Pufendorf acknowledges that right 
reason and the inclination of self-preservation often recommend the same 
kind of actions, he simultaneously endeavors to draw a conceptual distinc- 
tion between the natural instinct of self-preservation and the obligation 
to cultivate sociability. All the same, in some contexts, when explaining the 
scope of the right of self-preservation as a sphere of legitimate actions, it ap- 
pears that Pufendorf makes normative claims based on the inclination to self- 
preservation. This is most clearly exemplified in his treatment of the right to 
self-defense. 

The right to protect one's life body by violent means is ultimately justified 
by the good of society. Without it, honest citizens would be at the mercy of 
the wicked, and for that reason, "to forbid the use of force in self-defence, so 
far from conducing to peace, would mean the end of mankind."^ In a case of 
inescapable danger people have a right to self-defence in the state of nature 
as well as in civil state.25 However, when explicating the specific content of 
the right of self-defence, Pufendorf links the natural inclinations of human 
nature to natural rights by stating that “my care (cura) for my own gives me 
the power (potestas) to maintain and defend myself and mine by any means 
at my disposal, even to the injury of my assailant.” He continues that “nature 
has not only instilled in the minds of men a bitter sense of injuries,” so that 
people could avoid injuries but “also given his body for its protection such agil- 
ity and strength of hands that he may not be forced to bear them in patience."26 
To kill other persons in self-defense is permissible only if the danger cannot 
be removed by any other means. Pufendorf points out, however, that this rule 
should not be interpreted too strictly, because the immediate risk of death is 
linked to “the excited state of one's mind" that does not “permit a person to sur- 
vey all the ways of escape with the same care as is his who is free from danger 
and enjoys a calm mind"? In Pufendorf's view, then, the right of self-defense 


24 De jure, 2.5.1. Translation in Pufendorf, Of the Law of Nature and Nations, 265. 

25 De jure, 8.6.8. 

26  Dejure, 8.6.2. Translation in Pufendorf, Of the Law of Nature and Nations, 1293. See also De 
officio 1.5.12. 

27 + De jure, 2.5.9. Translation in Pufendorf, Of the Law of Nature and Nations, 277. 
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“is moderated by the instinct for one's safety, and the necessity of preserving 
one's own possessions".28 

Moreover, Pufendorf believes that, in some instances, it may be acceptable 
to sacrifice one's own life to protect the security of another person, "especially 
for an innocent and worthy man’, or to give oneself as a hostage in order to save 
others. Nonetheless, he argues that natural law does not command us to value 
another's life above ours. This "is clearly to be deduced from the common incli- 
nation of men" and the observation that “every man is dearest to himself"2? In 
this passage, Pufendorf deduces an explanation why natural law does not com- 
mand individuals to sacrifice their own lives for the security of other people 
from the inclination that is common to all humans. In addition to the natural 
inclination of self-preservation, which humans share with other animals, he 
seems to refer to the idea that self-loving men cannot but naturally value their 
own life higher than the lives of others. 

The above-mentioned passages appear to contradict the basic premise 
of Pufendorf's moral theory, which that does not allow us to deduce natural 
rights from the morally indifferent features that humans have as physical enti- 
ties. This apparent inconsistency raises the question of Pufendorf's position. 
According to Karl Olivecrona's interpretation, the natural inclination that 
provides individuals with the initiative to react against violations (iniuria) to- 
wards their body and life signifies that, in Pufendorf's thinking, the natural 
rights to body and life constitute the realm of an individual's own (suum) inde- 
pendently of the obligations imposed by natural law.?? Olivecrona's reading is 
problematic, however, as it explicitly diverges from Pufendorf's presupposition 
that natural rights cannot be founded on natural instincts. 

One obvious way of trying to solve this problem would be to concede that, 
notwithstanding his antiteleological leanings, Pufendorf conceives the in- 
stinct to self-preservation as a natural feature that leads to the actualization 
of a human being's telos to preserve oneself. This could possibly clarify his oc- 
casional habit of associating natural rights with natural inclinations. However, 
self-love and the inclination of self-preservation are not merely something 
that God has implanted in humans in order to prohibit them from committing 
suicide, but also a potential source of social conflict and the central cause of 
quarrel in the pre-civil state of nature. Nature has implanted "into each person 


28 De jure, 2.5.16. Translation in Pufendorf, De jure naturae et gentium, 289. 

29 De jure, 2.4.18. Translation in Pufendorf, Of the Law of Nature and Nations, 259. Translation 
modified as follows: Oldfathers translate the term communis inclinatio as “common feel- 
ing" whereas I have translated it as “common inclination". 

30 Karl Olivecrona and Thomas Mautner, “The Two Levels of Natural Law Thinking,” 
Jurisprudence 1 (2010): 222-23. 
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such a tender love of his own self and things" that people naturally react by 
“all possible means" towards individuals intending to harm them.?! What is 
more, when defending one's safety, a human being often wards off the attacker 
"so vigorously that hatred and desire for revenge usually last long after he has 
beaten off the attack”.32 Because natural inclinations, such as self-love and the 
instinct of self-preservation, frequently tend to disrupt rather than increase 
sociability, they cannot be forthrightly understood as natural teleological fea- 
tures of human nature. 

I think that the remarks concerning natural inclinations present an inher- 
ent ambiguity in Pufendorf's rights theory, which cannot be solved by consid- 
ering solely the moral theoretical foundations of his rights theory. This should 
leave us looking for whether there are other ways to explain how natural in- 
clinations and the normative theory of natural rights are intermingled. While 
Pufendorf denies that the intrinsic features of human nature could be the 
normative source of natural rights, when specifying the content and limits of 
natural rights, that is, a moral power to act that natural law grants or leaves 
unaffected, he takes into consideration the physical and psychological features 
of human nature as well. It is relevant for our purposes that when coerced by 
the inclination to self-preservation, an agent's freedom to act is left unaffected 
by the obligations of natural law. I consider this is what Pufendorf believes 
when he appears to make normative claims grounded on the inclination of 
self-preservation. 

Like many other right theorists before him, Pufendorf notes that the term 
right (ius) is ambiguous and carries several meanings. While the terms right 
and law often represent the same thing, we should not use right as a synonym 
for law, when "it means a moral power (potestas) to do something granted or 
left unaffected by the laws". Accordingly, *man has a moral power (potestas) 
to do whatever lies within his own natural capacity, unless law prohibits it". 
In this usage, the term "right" refers to a liberty ^while law' denotes a bond 
(vinculum) by which our natural liberty is constrained"? It is important to 
note that right as the potestas of an individual signifies the legitimate power 
of acting commanded by the laws as well as the power of acting when the laws 
are silent. In Pufendorf's thinking, a power to act when the laws are silent is 
notlegitimate due to the notion of permissive natural law but because in these 


31  Dejure, 3.33. Translation in Pufendorf, The Political Writings, 158. 

32 De officio, 1.3.2. Translation in Pufendorf, On The Duty of Man and Citizen, 33. 

33  Dejure, 1.6.3. Translation in Pufendorf, The Political Writings, 120. Translation modified. In 
this context, Seidler translates the term potestas as "authority". I have translated potestas 
consistently as *moral power" that is, normative power over one's actions. 
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situations acts are indifferent in relation to law.?^ In other words, where the 
law ends, liberty begins. 

Since psychological inclinations or instincts do not have any norma- 
tive status in Pufendorf's natural law theory, he cannot formulate the right 
of self-preservation as being founded on the instinct of self-preservation. 
Nevertheless, his moral psychology leaves room for the notion that, in some 
instances, an individual's right or moral power to act remains free from the ob- 
ligation of laws. According to Pufendorf, "it must be noted that the will is some- 
times under such immense pressure, when it is threatened by grievous evils 
judged to exceed the ordinary strength of the human mind, that it consents 
to undertake things it absolutely avoids when not so necessitated"?5 Citing 
Aristotle's Nicomachean Ethics, Pufendorf defines these actions as mixed (ac- 
tiones mixtae) and explains that they are partially voluntary insofar as "their 
principle lies in an agent aware of the action's details, and also insofar as the 
will, for now and by necessity, turns towards them as a lesser or a partial evil, 
since it would otherwise have to undergo a greater or an entire evil"36 At the 
same time, they are partially involuntary “because the will is driven to them 
against its own inclination and would never undertake them if it could es- 
cape the graver evil in some other way". Therefore, these actions partly lack 
the “moral effects’, which result from “purely spontaneous actions"? In other 
words, actions are partly involuntary because they are the products of extraor- 
dinary circumstances, yet they are also voluntary because the agent chooses 
these actions under the given circumstances. 

Pufendorf's usage of the concept of mixed actions allows the following in- 
terpretation. When facing an immediate risk of death, the coercive effect of 
the inclination of self-preservation compels people to act partly voluntarily. 
In these situations, laws do not impose obligations. Throughout De jure, 


34 Brian Tierney, Liberty and Law: The Idea of Permissive Natural Law 100-1800 (Washington, 
DC: 2014), 281. 

35 De jure, 1.4.9. Translation in Pufendorf, The Political Writings, 15. Hobbes seems to have 
in his mind the same kind of idea when he explains in De cive that "there is in every man 
a kind of supreme stage of fearfulness, by which he sees the harm threatening him as the 
worst possible, and by natural necessity does his best to avoid it; and is understood not to 
beable to do otherwise" Thomas Hobbes, On the Citizen, eds. and trans. Richard Tuck and 
Michael Silverthorne (Cambridge, UK: 1997), 39. 

36 De jure, 1.4.9. Translation in Pufendorf, The Political Writings, 115-116. See Aristotle, 
Nicomachean Ethics, trans. and ed. Roger Crisp (Cambridge, UK: 2000), 37-40. For an 
analysis of Aristotles treatment of mixed actions, see Karen M. Nielsen, "Dirtying 
Aristotle's Hands? Aristotle's Analysis of ‘Mixed Acts’ in the Nicomachean Ethics 111,1, 
Phronesis 52 (2007): 270-300. 

37  Dejure,14.9. Translation in Pufendorf, The Political Writings, 16. 
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Pufendorf continually stresses that all normal adults are able to control their 
habits and passions and, hence, are morally accountable for their actions. 
However, there is a remarkable difference between the effects of the inclina- 
tion of self-preservation and the strain that habits and other passions place on 
the freedom of our actions. While we are able to resist the external effects of 
habits and other passions, an instant danger of death overpowers the strength 
of the human mind and takes precedence over the freedom of the will. Under 
the stimulus of the inclination of self-preservation we cannot always be con- 
sidered completely voluntary moral agents and, as a result, not fully account- 
able for our actions. This is what Pufendorf has in mind when he explains as 
follows: “when an agent's power to act are so tied by nature to a uniform mode 
of acting that they cannot by internal motion digress into another mode, they 
produce not a moral but a physical action, which is said to arise from necessity 
rather than from obligation"38 

Pufendorf's remarks concerning the natural inclination of self-preservation 
should not be directly understood in a normative fashion. In addition to the 
psychological capacities of human nature, he is attentive to the contextually 
fluctuating conditions of social life when explaining the practical content of 
rights to life and one's body. For Pufendorf, then, natural rights cannot offer 
an absolute moral ground on which one could act autonomously, without 
regard to historically contingent authority relations and social conventions. 
Contextual considerations become particularly urgent when he explicates the 
limits of the rights to life and one's body in civil societies. The founding of the 
state is the most effective means to accomplish natural law's imperative to 
self-preservation.?? Since the institutions of the state are a necessary vehicle to 
promote the end of natural law, namely peaceable sociability, individuals are 
obligated by the law of nature to perform their political duties.*° 

The duty of self-preservation is ultimately a duty imposed by God. Pufendorf 
thus denies that individuals or states have an “absolute power" over human 
life and one's body. Nonetheless, individuals and states have a limited power 
over human life and the body." After the establishment of states, the necessary 


38 De jure, 1.6.8. Translation in Pufendorf, The Political Writings, 122. 

39 Michael J. Seidler, "The Politics of Self-Preservation: Toleration and Identity in Pufendorf 
and Locke,” in Early Modern Natural Law Theories: Contexts and Strategies in the Early 
Enlightenment, eds. Tim J. Hochstrasser and Peter Schréder (Dordrecht: 2003), 229. 

40 De officio, 2.6.14. 

41 De jure, 2.4.19. For instance, Pufendorf denies the notion of Aristotelian natural slavery 
and states that “humanity favours the liberty of the issues of slaves’, while maintaining 
that “not only labour but also the body of a slave is understood to belong to his master’. 
De jure 6.3.9. Translation in Pufendorf, Of the Law of Nature and Nations, 942. Like Hobbes, 
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means to promote sociability, the sovereign has a right to citizens' lives and 
bodies which may override individuals' natural rights to these things. When 
establishing the state, citizens surrender their natural liberty to decide by their 
own judgment on matters of life and death to the sovereign who now has moral 
power (potestas) “over the body and life as well as the goods of the citizens on 
the account their crimes" 4? By emphasizing the artificial character of civil law 
and the sovereign's arbitrary right to carry out punishment, Pufendorf follows 
Hobbes in rejecting the idea of the functional order of nature that restricts the 
liberty of the sovereign to inflict punishment.^? 

It is relevant for our purposes that, unlike the right to self-defense among 
citizens, the natural inclination to self-preservation does not control the limits 
of the right of violent self-defense against the sovereign. When the sovereign 
unjustly threatens the body, the citizen is released from his obligation to the 
sovereign. Nevertheless, when the sovereign’s vicious persecution on unjust 
grounds jeopardizes the citizen's life, the persecuted citizen has no right to 
repel force with force. According to Pufendorf, “even when a prince threatens 
the most dreadful injury with a hostile intent, it is preferable to emigrate, to 
look out for oneself by fleeing, or to place oneself under the protection of an- 
other state”. When this is impossible, “one ought to die rather than to kill, not 
so much because of the person of the prince himself as because of the whole 
commonwealth, which tends nearly always to be involved in grave disorders 
on such an occasion"^^ It is worth noting that Pufendorf seems hesitant to 
claim explicitly that violent self-defense against the magistrate is uncondi- 
tionally wrong. Still, he notes that “even if it were entirely conceded that it is 
sometimes not wrong for a citizen to defend his own welfare against the most 
dreadful injuries of a superior by force" other citizens are not allowed “to put 
aside their obedience or to protect the innocent person by force”.45 


Pufendorf suggests that individuals are obligated to accept the contracts entered into by 
their ancestors by arguing that since the children of slaves would have never been born 
without the master’s consent and owe their nourishment to their master, they are sup- 
posed to have given a tacit consent to slavery. 

42 De jure, 8.3.1. Translation in Pufendorf, The Political Writings, 249. See also De jure, 7.1.4. 

43 For Pufendorf’s theory of punishment, see Dieter Hüning, “Souveränität und Strafgewalt: 
Die Begründung des jus puniendi bei Samuel Pufendorf, in Naturrecht und Staatstheorie 
bei Samuel Pufendorf, ed. Dieter Hüning (Baden-Baden: 2009), 71-93. 

44 De jure, 7.8.5. Translation in Pufendorf, The Political Writings, 238. 

45  Dejure, 7.8.5. Translation in Pufendorf, The Political Writings, 239. In some circumstances, 
Pufendorf allows the possibility of a collectively led violent resistance against the sov- 
ereign. For an analysis of Pufendorf’s theory of resistance rights, see Michael J. Seidler, 
“Turkish Judgement and the English Revolution: Pufendorf on the Right of Resistance,” in 
Samuel Pufendorf und die europäische Frühaufklürung: Werk, und Einfluss eines deutschen 
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Pufendorf does not offer an explanation on how an average moral agent 
pushed by the inclination of self-preservation is able to rationally choose 
death for the sake of the common good of society. It is more important for 
him to emphasize that violent self-defense against the sovereign undermines 
the sovereign's authority and possibly leads to civil war. When confronted by 
a choice between the need to preserve one's life and the risk of a destructive 
social conflict, an individual is obligated by natural law to sacrifice his life. The 
duty to cultivate sociability, which is required for the survival of the political 
community as a whole, supersedes an individual's natural right to defend his 
or her body and life. Pufendorf's focus here is on the maintenance of socia- 
bility without any appeal to the more foundational concept of natural rights. 
Whereas Hobbes always regards acting contrary to one's self-preservation as 
irrational, Pufendorf subordinates the right of self-preservation to the duty to 
cultivate sociability. 


4 Principle of Necessity 


As I have been pointing out, Pufendorf encounters difficulties when trying to 
combine the inclination of self-preservation that drags our will with the norms 
of sociability that ought to bind our actions. The situation of extreme neces- 
sity in particular presents an acute problem for him. The principle of extreme 
necessity was one of the best-known legal principles that early modern natu- 
ral law theorists inherited from their late-medieval predecessors.^9 Pufendorf 
seems to be aware of the popularity of this principle in his own time when 
noting that “the power of necessity is a phrase upon the lips of all men, be- 
cause it lacks the restraint of the law, and is understood to form an exception 
in all the rules of man"^" This formulation implies that the main stimulus 
leading Pufendorf to discuss extreme necessity is to carefully examine the na- 
ture and limits of such necessity in order to prohibit groundless claims, not 
to enthusiastically defend one's universal right to do forbidden things at the 
time of necessity. 

What is of particular interest is that Pufendorf explicitly links together the 
instinct of self-preservation and the right of necessity in a way that has direct 
implications for the individual rights to life and body. In striking contrast to his 


Bürgers der Gelehrtenrepublik nach 300 Jahren (1694—1994), eds. Fiammetta Palladini and 
Gerhard Hartung (Berlin: 1996), 98-104. 

46 See chapters by Jonathan Robinson and John Salter in this volume. 

47 De jure, 2.63. Translation in Pufendorf, De jure naturae et gentium, 295. 
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moral theory, it looks as if he deduces the principle of necessity directly from 
the instinct of self-preservation: 


Here it appears that whatever right or privilege or indulgence is allowed, 
necessity proceeds only from the fact that a man cannot avoid straining 
himself for his preservation, and therefore it is not easy to presume that 
such an obligation rests upon him as ought to outweigh the zeal for his 
own safety.4? 


In this passage, Pufendorf does not directly claim that people cannot sacrifice 
their life when obligated to do so. Nevertheless, it is very difficult to believe 
that people could overcome their inclination of self-preservation in the state 
of necessity. Because he associates the principle of extreme necessity with the 
instinct of self-preservation, it may be asked: Is the above-cited formulation 
consistent with the distinction between physical and moral entities? There is 
no consensus among modern commentators on the foundations of the right 
of necessity in Pufendorf's theory.*9 In my view, Pufendorf's theory of neces- 
sity is not necessarily in stark contrast to his general theory of natural rights. I 
maintain that the contradictory elements within Pufendorf's theory of neces- 
sity and the theory of natural rights can be best understood in the light of his 
non-absolutist attitude towards the commands of natural law that at all times 
endeavors to take into account human psychology as well as contextual social 
arrangements and conventions. 

The key to understanding Pufendorf's position is the premise that in the un- 
usual circumstances of extreme necessity people cannothelp themselves avoid- 
ing some evil that threatens their self-preservation. While acting instinctively 


48 De jure, 2.6.1. "Ubi adparet, quicquid est illud sive juris, sive favoris, aut veniae, quod ne- 
cessitati tribuitur, unice inde promanare, quod non possit non homo omni studio ad se 
conservandum conniti; eoque non facile praesumatur, talem ipsi obligationem imposi- 
tam, quae ardori propriae salutis conservandae praeponderare debeat" Translation in 
Pufendorf, De jure naturae et gentium, 296. Translation modified concerning the sentence 
"quod non possit non homo omni studio ad se conservandum conniti" which Oldfathers 
translate “a man cannot avoid straining his every nerve for his preservation". 

49 For instance, according to Thomas Behme, the principle of necessity presents “a gap" in 
Pufendorf's theory, because, contrary to rest of his rights theory, Pufendorf deduces it 
from the instinct of self-preservation. Behme, Samuel von Pufendorf: Naturrecht und Staat, 
84-85. Kari Saastamoinen disagrees with Behme and suggests that "the right of neces- 
sity does not follow from the inclination to self-preservation, but from God's will" and 
"that our behaviour in such situations should perhaps be seen as based on special favour 
granted by the lawgiver, rather than universal right.’ Saastamoinen, "Liberty and Natural 
Rights," 238. 
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in the circumstances of extreme necessity in order to avoid greater evils, our 
actions are not under the guidance of free will. Necessity, therefore (at least 
partly), overrides freedom of the will. The actions performed "under necessity 
or with a mind confused at the prospect of some impeding danger" should 
be *excused" rather than "approved". Thus, necessity constitutes an exception 
rather than a general rule of action.5° 

While Pufendorf establishes a strong connection between the principle 
of necessity and the inclination to self-preservation that impels the will, he 
does not determine the concrete cases of necessity by deducing the right of 
necessity directly from the instinct of self-preservation. When specifying the 
situations which allow exceptions to natural law, he takes into consideration 
the contextual aspects as well. Like John Locke later, Pufendorf thinks that we 
are God's property. People do not belong to themselves but to God, who is the 
absolute master (absolutus dominus) of their life and body and has only lent 
them to a certain period of time. However, even though the human being “in 
general has no right over his own body, to destroy it at his pleasure, or to de- 
form, or to mutilate it" in order to save his life, “he will yet be allowed to cut off 
some part that is infected with an incurable disease, or that has been rendered 
useless by a wound"?! Pufendorf also specifies some other situations that allow 
exceptions to natural law. For instance, if an individual after a shipwreck has 
managed to seize a plank, which is not large enough for both persons, one may 
use “every kind of violence” to keep the other off the plank.52 

The limits of necessity in relation to natural law commands must always 
be determined through thorough circumstantial reflection. In turn, Pufendorf 
notes that the exceptions to civil laws are more easily allowable than excep- 
tions to natural laws. Like numerous authors before him, he admits that the 
necessity to preserve our lives overrules the property rights established by civil 
law.5? The justification of the right to acquire the property of others is an in- 
teresting problem for Pufendorf, since elsewhere in his works he articulates 
a fierce justification for private property. The division of property was an es- 
sential precondition for tranquil social order, because property rights made it 
possible for men to avoid quarrelling over material goods. Although God does 
not directly command men to establish separate dominions, once the division 
of property is established by the human will, Pufendorf states that "the natural 


50 De jure, 2.3.11. Translation in Pufendorf, De jure naturae et gentium, 200. 

51  Dejure,2.6.3. Translation in Pufendorf, De jure naturae et gentium, 298. 

52 De jure, 2.6.4. Translation in Pufendorf, De jure naturae et gentium, 300. 

53 For the comparison between Grotius's and Pufendorf's theory of necessity from the 
perspective of property rights, see John Salter, "Grotius and Pufendorf on the Right of 
Necessity,” History of Political Thought 26 (2005): 284-302. 
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law itself declares it a crime to take what belongs to another without the own- 
er's consent"5^ It is little wonder that, according to Craig Carr, Pufendorf's 
apology for private property relations seems “horribly conservative"55 In turn, 
James Tully argues that Pufendorf and John Locke have "two radically dis- 
similar views of the relation of man to the world". Tully maintains that "for 
Pufendorf, property expresses man's privilege to dominate the world; for Locke 
it expresses man's privilege to use the world which is not essentially his own”.56 

These suggestions give a partly misleading interpretation of Pufendorf's the- 
ory of property. It should be noted that his analysis of private property is woven 
into the larger fabric of his moral preoccupation with sociability. In Pufendorf's 
view, God ultimately has “complete dominion over all things”.5’ Individuals’ 
rights to property should not be understood as unrestricted claims to satisfac- 
tion. People should use property not only for their individual advantage, but 
for the common good. The division of property was not established with the 
goal of sharing of property.5? Instead, a property owner ought to share it with 
others and has an imperfect duty to help others in need. Non-compulsory im- 
perfect duties have the essential role of improving sociability. We are obligated 
by the law of humanity “often to allow another our goods and use of them’.59 

People are not allowed to use violence in order to make others perform their 
imperfect duties (such as charity) unless a necessity requires it. Although we 
have only an imperfect right to receive charity from others, in circumstances 
of extreme need, Pufendorf thinks, we may use a surplus of property against 
the owner's will, ^whether we seize it by stealth or by open violence (vel clam 
vel aperta vis)".9? Pufendorf asks rhetorically: “Can any human institution have 
such a power that, if another neglects to do his duty towards me, I must per- 
ish rather than depart from the customary and usual manner of procedure?" 
He answers: 


I should not feel, therefore, that a man has made himself guilty of the 
crime of theft if when he has, through no fault of his own, fallen into 
extreme want of food necessary to maintain life, or of clothing to protect 


54 De jure, 2.3.24. Translation in Pufendorf, The Political Writings, 156-57. 

55 Craig Carr, “Editor’s Introduction,” in The Political Writings of Samuel Pufendorf, trans. 
Michael J. Seidler and ed. Craig Carr (New York: 1995), 21. 

56 James Tully, A Discourse on Property: John Locke and His Adversaries (Cambridge, UK: 
1980), 75. 

57  Dejure, 4.3.2. Translation in Pufendorf, Of the Law of Nature and Nations, 524. 

58 De jure, 2.6.5. Translation in Pufendorf, Of the Law of Nature and Nations, 301. 

59  Dejure, 4.8.1. Translation in Pufendorf, Of the Law of Nature and Nations, 408. 

60 De jure, 2.6.5. Translation in Pufendorf, Of the Law of Nature and Nations, 301. 
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his body from the bite of cold, and has been unable either by entreaties, 
or money, or the offer of his services, to get others in easy circumstances, 
and even in luxury, to give them to him of their own accord, he should 
make away with them by violence or by stealth and especially so if he 
intends to make good their value whenever a kindlier fortune may smile 
upon him.®! 


The important point to be extracted from this argument is that in a case of 
extreme necessity, people may seize other people's property by violence or by 
stealth. Likewise, in 3.3.5 of De jure, Pufendorf refers to the idea that, in a state 
of extreme necessity, violence may be allowable by clarifying that permission 
to use the property of others must first be sought in a peaceable manner, but 
"this use under the stress of necessity, may even be claimed by force, since, 
indeed, its denial is caused by groundless timidity of the mind"? It should 
be said that the use of force can only be exercised within certain limits: The 
rights of necessity may be claimed by force only when other means have been 
exhausted, and restitution needs to be made whenever possible. 

The idea that people may steal or violently seize things owned by others 
seems to be contradictory to Pufendorf's central commitment to sociability 
and political stability. Nevertheless, the notion that people may violently seize 
the property of others is in accordance with his definition of imperfect rights. 
If a right holder is unjustly prohibited from exercising his imperfect rights, 
Pufendorf notes, he has no right “to legal action or war, unless by chance neces- 
sity supplies what is lacking in effectiveness"? Pufendorf, like Hugo Grotius, 
distinguishes the direct precepts of natural law from the precepts that people 
have established in order to promote sociability, which has only a reductive 
relation to natural law.9* While naturallaw protects the rights of property own- 
ers, property rights are only reductively related to the commands of natural 
law. This is why Pufendorf is able to claim that certain natural laws, *which 


61 De jure, 2.6.5. "Igitur non judicaverim furti crimine se illum adstringere, si quis praeter 
propriam culpam in extrema inopia rerum ad victum necessariarum, aut quibus corpus 
contra saevitiam frigoris munitur versans, postquam ab aliis locupletibus atque abundan- 
tibus neque precibus neque pretio, nequa oblata sua opera, illas ut ultro sibi concederent, 
impetrare potuit, vi, aut clanculum eas subducat; praesertim ubi intentionem habeat, 
earum aestimationem praestandi, quando copiosior fortuna arriserit" Translation in 
Pufendorf, Of the Law of Nature and Nations, 302. 

62 De jure, 3.3.5. Translation in Pufendorf, Of the Law of Nature and Nations, 354. 

63 De jure, 1.1.19. Translation in Pufendorf, The Political Writings, 106. 

64 De jure, 2.3.22. See Michael J. Seidler, “Pufendorf’s Moral and Political Philosophy,” in The 
Stanford Encyclopedia of Philosophy (Spring 2018 Edition), ed. Edward N. Zalta <https:// 
plato.stanford.edu/archives/spr2018/entries/pufendorf-moral/>. 
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cover the mutual duties of men" always presuppose some *human deed or in- 
stitution” and form an exception in the case of extreme necessity.® 

In a state of extreme necessity, the inclination to self-preservation coerces 
our will, leaving our actions as mixed rather than completely voluntary. We 
cannot be regarded as entirely morally accountable agents and, therefore, our 
actions are left unaffected by the laws. Pufendorf does not derive the right of 
individuals to preserve their body and life from the duty to self-preservation 
imposed by natural law or from the inalienable right to self-ownership. Instead, 
an individual's right to preserve his or her life, even when obtained by violence, 
involves the natural instinct to self-preservation (which is compulsive in its na- 
ture), coercing the will to choose some otherwise forbidden action in a manner 
where the moral effects of action cannot be imputed to the agent. 

Pufendorf is attentive to the fact that the sovereign can never remove the 
inclination of self-preservation from human nature. He therefore argues that 
the legislators have taken into account the effects of the inclination of self- 
preservation when imposing civil laws. While civil laws are imposed by the 
arbitrary will of the sovereign, the legislators “are supposed always to have had 
before their eyes the weakness of human nature, and how man cannot but help 
avoiding and repelling whatever tends to his destruction"96 The awareness 
of the coercive effects of the inclination of self-preservation influenced how 
Pufendorf reflected the duties of the sovereign to legislate suitable laws. Civil 
laws "proceeds entirely from the pleasure of a legislator, although it should not 
lack reason and usefulness, at least for the particular society of men for which 
it is passed"97 The purpose of civil laws should be the promotion of “men’s 
safety or convenience" It is therefore “presumed from the benevolent mind 
of the legislator and from the consideration of human nature, that a case of 
necessity is not included under the law which has been conceived with general 
scope". Pufendorf goes on to state that *most laws" are therefore understood 
as making “an exception in the case of necessity, or to lay no obligation, when 
such an obligation will be attended by some evil, destructive of human nature, 
or too great for the common constancy of mankind"58 Thus, in the instances 
of necessity, the law of nature does not impose obligations and neither should 
civil laws. 


65 De jure, 2.6.2. Translation in Pufendorf, Of the Law of Nature and Nations, 297. 
66 De jure, 2.6.2. Translation in Pufendorf, Of the Law of Nature and Nations, 296. 
67 De jure, 1.6.18. Translation in Pufendorf, Of the Law of Nature and Nations, 112. 
68 De jure, 2.6.2. Translation in Pufendorf, Of the Law of Nature and Nations, 296. 
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5 Conclusion 


To summarize, we are used to perceiving Pufendorf's rights theory as struc- 
tured in such a way that natural rights are ultimately grounded on the founda- 
tional principle of sociability. I think that there is no denying that Pufendorf 
provides an argument in which normative natural rights are grounded in the 
duties imposed by natural law rather than the facts about our nature. Because 
corrupted human inclinations cannot serve as a self-sufficiently moral com- 
pass, the content of the naturallaw cannot be ultimately derived from the emo- 
tional effects of the inclination of self-preservation. In this sense, Pufendorf's 
theory of rights is designed to conceptually detach natural rights from the cor- 
responding natural inclinations, such as the right to self-preservation from the 
inclination to self-preservation. 

However, the strict assumption that the morally non-foundational natural 
inclinations cannot have any place in Pufendorf's theory of natural rights seems 
to lead us to interpret some of Pufendorf's remarks as follows: either he is not 
consistent in what he says or he obviously cannot really mean what he says. 
I have argued that whereas Pufendorf steadily maintains that natural inclina- 
tions and instincts are not the source of normativity per se, he nowhere denies 
that how human beings function as physical entities affects the scope and lim- 
its of the natural rights to life and body. By drawing attention to Pufendorf's 
remarks on the coercive effects of the inclination of self-preservation, I have 
shown that he remains sensitive to human psychology when describing and re- 
defining the constraints of natural rights in different social settings. We have to 
approach his theory from a perspective that allows us to take seriously the dif- 
ferent and potentially conflicting aspects of his thinking: (1) the natural rights 
to body and life founded by the obligations imposed by natural law, (2) an ef- 
fort to understand the psychological and physical capacities of human nature, 
and (3) the consideration of ever-changing social situations in which humans 
practically make choices concerning life and death. 

Although there are no normative connections between natural laws and the 
facts of human nature, for Pufendorf, the actual content of moral norms is 
not detached from the realistic analysis of natural necessities of human na- 
ture. It should be stressed, however, that Pufendorf does not want to commit 
himself to the idea that coercive effects of the inclination of self-preservation 
grant citizens a universal right to disobey civil laws. For instance, necessity 
may justify violent actions in the case of the mutual duties of men, such as 
appropriation of the property of others, because the needy are entitled to re- 
ceive help by an imperfect right. But necessity cannot justify an individual's 
violent self-defence against the sovereign even when the sovereign unjustly 
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persecutes him. Natural rights do not constitute a sphere of personal auton- 
omy independent of the contextually specific demands of sociability. Rather 
than concentrating on rights-bearing individuals, his focus is on the more or 
less variable conditions of sociability. Given his fundamental commitment to 
the maintenance of political stability, Pufendorf chooses to behave as a politi- 
cal counselor and advises that the sovereign ought to take the natural inclina- 
tion of self-preservation prudently into account when legislating civil laws. 
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CHAPTER 4 


The Right of Necessity: From Hugo Grotius 
to Adam Smith 


John Salter 


1 Introduction 


The idea that the necessitous poor have a right of some kind to the surplus 
property of the rich first appeared in the teachings of twelfth-century canon 
lawyers and it became a standard and traditional feature of the doctrines of 
medieval lawyers and theologians, and also of the Spanish scholastics.! It con- 
tinued to find a place in the writings of the Protestant natural lawyers and in 
the theories of writers likeJean Barbeyrac and Gershom Carmichael who trans- 
mitted Protestant natural law to the writers of the Scottish Enlightenment. 
However, the idea disappears from view when we come to the most influential 
figures of the Scottish Enlightenment. 

Francis Hutcheson devotes a whole chapter to the doctrine of necessity in 
the System of Moral Philosophy but does not mention the case of the neces- 
sitous poor.” Hutcheson discusses the principle of necessity as a doctrine of 
reason of state; it provides legitimacy for governments to overrule the normal 
laws of justice for the greater good. This is a related but different doctrine from 
the one that provides legitimacy for individuals to act in ways that would nor- 
mally be considered crimes.? David Hume makes more of a connection with 
the traditional doctrine when he argues that in times of famine or other 


1 Brian Tierney, The Idea of Natural Rights: Studies on Natural Rights, Natural Law, and Church 
Law 150-1625, 2nd ed. (Michigan: 2001), 69; Scott G. Swanson, "The Medieval Foundations of 
John Locke's Theory of Natural Rights: Rights of Subsistence and the Principle of Extreme 
Necessity,” History of Political Thought 18 (1997): 615-46; Virpi Mäkinen, "Rights and Duties 
in Late Scholastic Discussion on Extreme Necessity,’ in Transformations in Medieval and 
Early-Modern Rights Discourse, eds. Virpi Mäkinen and Petter Korkman (Dordrecht: 2006), 
37-62. 

2 Francis Hutcheson and William Leechman, A System of Moral Philosophy (London: 1755), 
ch. 16. 

3 Forthe principle of necessity as a doctrine of reason of state see, Diane A. Desierto, Necessity 
and National Emergency Clauses: Sovereignty in Modern Treaty Interpretation (Leiden: 2012); 
David Armitage, Foundations of Modern International Thought (Cambridge, UK: 2012), 
154-171. In De jure belli ac pacis Grotius follows his discussion of the right of necessity for 
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general hardship, the laws of justice are set aside, and that "The public, even in 
less urgent necessities, open granaries, without the consent of proprietors; as 
justly supposing that the authority of magistracy may, consistent with equity, 
extend so far" However, as for Hutcheson, it remains a matter of suspending 
the laws of justice for the greater good, rather than being a principle of justice. 
Moreover, individuals who faced starvation in circumstances that were excep- 
tional for them, but where the rest of society was not under threat, would not 
have the defense of necessity? Adam Smith has little to say directly on the 
doctrine of necessity. In the Lectures on Jurisprudence he refers to the famous 
case discussed by Cicero, Hugo Grotius, Samuel Pufendorf and later Immanuel 
Kant, of two men struggling to survive after a shipwreck by competing for the 
support of a single plank. Smith simply remarks, without any discussion or 
justification, that both men have the plea of necessity if they push the other off 
the plank.9 Smith also refers to the principle of necessity when discussing re- 
strictions on the export of grain. But once again this entails sacrificing the laws 
of justice "to an idea of public utility, to a sort of reasons of state" and should 
only be permitted in cases of the most urgent necessity." Smith, like Hutcheson 
and Hume, does not endorse the principle of necessity in the case of individu- 
als at the margins of a normally functioning society. 

A number of authors have argued that the disappearance of the idea of a 
right of necessity for the necessitous poor was associated with a change of per- 
spective whereby the discussion of poverty is transposed to a different terrain. 
In particular, it became a matter of political economy rather than a matter 
of justice. John Locke occupies an important pivotal position in this story. 
Locke’s theory of property is grounded in a natural right of subsistence, which 


individuals in need by a discussion of the application of the right in the case of wars: Hugo 
Grotius, De Jure Belli ac Pacis, Libri Tres, vol. 2, trans. F.W. Kelsey (Oxford: 1925), 11.11.X. 

4 David Hume, An Enquiry Concerning the Principles of Morals: A Critical Edition, ed. 
Tom L. Beauchamp (Oxford: 2006), 3.1.8. 

5 For contrasting views on Hume's position of the right of necessity, see Samuel Fleischacker, 
A Short History of Distributive Justice (Cambridge, MA: 2004); and John Salter, “Adam Smith 
on Justice and the Needs of the Poor,’ Journal of the History of Economic Thought 34 (2012): 
559-75- 

6 Adam Smith, Lectures on Jurisprudence [A], eds. R.L. Meek, D.D. Raphael and P.G. Stein 
(1762; Oxford: 1978), ii.116. 

7 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations, eds. R.H. Campbell 
and A.S. Skinner (Indianapolis: 1981 [1776]), 1.1v.v.b.39. 

8 Istvan Hont and Michael Ignatieff, “Needs and Justice in the Wealth of Nations: An 
Introductory Essay, in Wealth and Virtue: The Shaping of Political Economy in the Scottish 
Enlightenment, eds. Istvan Hont and Michael Ignatieff (Cambridge, UK: 1983); Scott 
G. Swanson, “The Medieval Foundations of John Locke’s Theory of Natural Rights”; Richard 
Ashcraft, “Liberalism and the Problem of Poverty,” Critical Review 6 (1992): 493-516. 
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gives everyone a “title” to the surpluses of others. Whether, as Scott Swanson 
maintains, this can be interpreted as a right of necessity is controversial. But 
either way, Locke thinks that the best hope for the poor lies in the productiv- 
ity of modern labor, as a consequence of which “a King of a large and fruitful 
territory [in America] feeds, lodges, and is clad worse than a day labourer in 
London"? Smith takes up this comparison between "savage" and “civilized” so- 
cieties in the Wealth of Nations, where he finds the key to the productivity of 
modern labor in the division of labor, and a regime of capital accumulation 
leading to high wages as the only way the masses can escape poverty. 

However, the right of necessity was never intended to provide a solution 
for general poverty; it was applied only in the most urgent cases.!° Even in the 
most prosperous commercial societies there would be exceptions, a fact Smith 
was well aware of, as we shall see. Moreover, the right of necessity for the starv- 
ing poor, for all the authors who endorsed it, was inextricably linked to, and 
in some cases an unavoidable consequence of, their theories of property and 
justice. It was an implication of the most fundamental premises about the re- 
lationship between human beings and the natural world. The question then is 
how the Scottish writers constructed their theories of property and justice in 
ways that enabled them to avoid the doctrine of necessity and thereby reach 
different conclusions from their predecessors about the fate of the starving 
poor. This is the question I shall attempt to answer in the case of Smith. 

For a number of reasons, it will be instructive to approach this question by 
way of a comparison between Smith’s theory and the theories of Hugo Grotius 
and Samuel Pufendorf. First, Smith’s writing and teaching on justice and prop- 
erty display a clear influence of the Protestant natural lawyers. This is evident 
in Smith’s treatment of justice in Theory of Moral Sentiments, the framing of 
his discussion of rights in the Lectures on Jurisprudence, and in his discussion 
of the earliest period of human life and the introduction of private ownership." 
Second, prior to Grotius and Pufendorf the right of necessity had been closely 
associated with, and in some cases a direct consequence of, the medieval belief 
that God had given the earth to mankind as a whole for its subsistence. As a 
consequence, people had natural rights to the means of subsistence that could 
not be overridden by the subsequent introduction of private property. The 
right of necessity was, therefore, unambiguously a natural right. I shall argue, 


9 John Locke, Two Treatises of Government, ed. Peter Laslett (Cambridge, UK: 1988), Bk. 1, 
C. 5.41. 

10  SeeJonathan Robinson's chapter in this volume for a discussion of this point. 

11  Knud Haakonssen, Natural Law and Moral Philosophy: From Grotius to the Scottish 
Enlightenment (Cambridge, UK: 1996); John Salter, “Adam Smith and the Grotian Theory 
of Property,” British Journal of Politics & International Relations 12 (2010): 3-21. 
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however, that the account of the right of necessity we find in Grotius and 
Pufendorf did not rely on the notion of natural rights of subsistence. Grotius's 
and Pufendorf's treatment of the doctrine of necessity essentially cleared away 
the medieval integument of the language of natural, God-given rights. In doing 
so they established it as a topic that was to become a serious challenge to the 
moral sense theories of the 18th century. 

Instead of arguing from natural rights and duties, Grotius and Pufendorf 
focused on the principles of legal reasoning that are relevant in the applica- 
tion of human law. These included the principle of equity and the question of 
moral culpability. They argued that people cannot be blamed and should not 
be punished for actions for which they are not morally accountable, includ- 
ing those that are compelled by circumstances such as extreme poverty. David 
Hume was the first to see the full implications of this for moral sense theory. 
He argued that in the case of crimes against property, which for Hume covered 
the whole sphere of instances of injustice, it was impossible to discover what 
the blameworthy motive is supposed to be. The case of necessity was just one 
of a number of circumstances under which theft seemed to lack a blamewor- 
thy motive, and this led him to conclude that the rules of property are no more 
than social conventions adopted to promote public utility. This was danger- 
ously close to the scepticism of Bernard Mandeville, and also to the kind of 
scepticism that Grotius argued against in the Prolegomena to De jure belli ac 
pacis. It fell to Smith to counter Hume's conclusions and to provide a more 
secure defense of private property in moral sense terms. In the last part of this 
chapter, I shall explore in detail how Smith attempted to do this and I shall 
conclude that he was ultimately unsuccessful. 


2 Hugo Grotius 


In his reply to William Welwod's attack on Mare Liberum, Grotius supports his 
case that all things were originally common with the following remark: 


Another argument can be added, namely, that necessity, which reduces 
everything to natural law, because the mother of natural law is utility, 
which should yield to necessity, makes common again things formerly 
owned. By this law, if food becomes scarce on board ship, what each one 
has is gathered together in a common store." 


12 Hugo Grotius, Defence of Chapter V of Mare Liberum, in The Free Sea, ed. David Armitage 
(Indianapolis: 2004), 86. William Welwod, An Abridgement of All Sea Laws (London: 
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The last sentence refers to Dig. 14.2.2.2, which was a key passage for Roman 
maritime law and for medieval jurists' development of the idea that all things 
were (i) originally common and (ii) to be shared in times of necessity.!? Grotius 
adds that "Many things of this tenor can be seen in Thomas Aquinas and his 
interpreters" 

This brief reference to the right of necessity indicates that, as in Mare libe- 
rum, Grotius wanted to ground his arguments on both Roman law and medi- 
eval theology. But in view of the theory that Grotius had advanced in Mare 
liberum, the reference to Aquinas on this particular question is problematic. 
According to Aquinas, common ownership and the access of everyone to the 
means of subsistence were permanent features of society that had to be recon- 
ciled somehow with private property. To achieve this reconciliation he adopted 
the Christian /Aristotelian formula that property could be owned privately, but 
must be used in common in time of need. In the Summa theologiae, Aquinas 
asks "Whether it is lawful to steal through stress of need?" He answers in the 
affirmative because "In cases of need all things are common property". Human 
law cannot derogate from natural law and according to natural law external 
things are ordained to satisfy the needs of all human beings. What is held in 
abundance, therefore, is properly due to those in need. The natural right of 
common ownership can thus override the human law and human agreements 
on which private property was based. 

Grotius’s account of common ownership has much in common with 
Aquinas's in as much as for both authors possession of external things is natu- 
ral. Everything is common in the sense that everyone can make use of nat- 
ural things and nobody can be excluded. However, in Chapter 12 of De jure 


1615). Mare Liberum, published anonymously in 1609, was originally Chapter 12 of De Jure 
Praedae Commentarius, which Grotius wrote for the Dutch East India Company (voc) 
to defend the Dutch capture of the Portuguese vessel the Sta. Catarina. In what follows, 
I will be using the Latin and English translation versions of Mare Liberum, in Freedom 
of the Seas or The Right which Belongs to the Dutch to Take Part in the East Indian Trade, 
trans. Ralf Van Deman Magoffin (New York: 1916) and the English translation of De jure 
praedae commentarius, in Commentary on the Law of Prize and Booty, ed. Martine Julia 
Van Ittersum, trans. Gwladys L. Williams (Indianapolis: 2006), ch. 12. 

13 For the classical context of this passage, see J.J. Aubert, “Dealing with the Abyss: The 
Nature and Purpose of the Rhodian Sea-Law on Jettison (Lex Rhodia de iactu, D. 14.2) 
and the Making of Justinian's Digest,” in John W. Cairns and Paul J. du Plessis, Beyond 
Dogmatics: Law and Society in the Roman World, vol. 8 (Edinburgh: 2007), 157-72. 

14 Fora discussion of Grotius's use of Roman sources, see Benjamin Straumann, Roman Law 
in the State of Nature: The Classical Foundations of Hugo Grotius' Natural Law (Cambridge, 
UK: 2015). 

15 Thomas Aquinas, Summa theologiae, 2a2ae, q. 66, a. 7. 


Virpi Makinen, Jonathan William Robinson, Pamela Slotte, and Heikki Haara - 978-90-04-43153-9 
Downloaded from Brill.com11/13/2020 10:22:59PM 
via University of Cambridge 


114 SALTER 


praedae, Grotius accompanies this discussion of common property with the 
remark that he is providing a “new explanation of ownership and common 
possession" Whether Grotius's explanation is in fact new, and if itis, the nature 
of its novelty, are questions that have received considerable recent scholarly 
attention.!6 For the purposes of this chapter, however, there are two features of 
Grotius's account that appear to be distinctive. First, he establishes the original 
use right without reference to God's intentions that everyone should have ac- 
cess to the means of subsistence, or to Aristotelian teleology. He begins by say- 
ing that the contemporary meanings of ownership (dominium) and common 
possession (communio) do not apply to the earliest epoch of human history. 
Ownership, as now understood, is exclusive — a thing cannot belong to more 
than one person. Common possession, as now understood, means a joint ven- 
ture or partnership wherein things belonging to some group to the exclusion 
of others. When applied to ancient times the term “common” meant simply the 
opposite of private (proprium) and ownership or sovereignty meant dominium 
autem facultas non iniusta utendi re communi, a not-unjust faculty of using a 
common thing.” 

Grotius is here clearly making the same distinction between licit (rightful or 
lawful) use, on the one hand, and dominium or ownership on the other, that is 
found in Aquinas and other medieval authors including William of Ockham, 
who used these descriptions of the state of property under the law of nature 
to support the claim that the Franciscan brothers had simple use of their 


16 See Richard Tuck, Natural Rights Theories: Their Origin and Development (Cambridge, 
UK: 1979); Tierney, The Idea of Natural Rights; Brian Tierney, Liberty and Law: The Idea 
of Permissive Natural Law, 00-1800 (Washington, DC: 2014); Straumann, Roman Law 
in the State of Nature; Martin J. Schermaier, “Res Communes Omnium: The History of an 
Idea From Greek Philosophy to Grotian Jurisprudence," Grotiana 30 (2009): 20-48; John 
Kilcullen, "The Origin of Property: Ockham, Grotius, Pufendorf, and Some Others’, ap- 
pended to John Kilcullen and John Scott (eds.), A Translation of William of Ockham's Work 
of Ninety Days (Lewiston, NY: 2001). 

17 In Commentary on the Law of Prize and Booty, trans. Gwladys L. Williams, this is translated 
as "the power to make use rightfully of common [i.e. public] property" Ch. 12, 315. In the 
Magoffin translation of The Freedom of the Seas it is translated as "the privilege of lawfully 
using common property" Ch. 5, 28. Grotius says that the power to make use rightfully of 
common property was an "attribute the Scholastics choose to describe as a concept of fact 
but not law". There are also supporting references to declarations of Popes Nicholas 111 
and Clement v on the Rule of the Franciscan order, which contain references to the idea 
that the Franciscan brothers, in renouncing property, had retained a licit use in fact but 
had renounced dominium or ownership (Ch. 12, 316 footnote a. includes references to 
Nicholas 111, Exiit qui seminat (1279) and Clement v, Exivi de paradiso (1312)). 
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possessions without any kind of ownership, private or collective.* However, 
Grotius's only premise in establishing that everyone had lawful use of common 
property is the claim that private ownership was absent in ancient times. The 
fact that no individual has a private claim on any part of common property 
just means that no one can be prevented from making use of anything they 
want. Expressing this in contemporary, post-Hohfeldian terms, everyone has a 
“privilege” (of lawful use), which is the correlative of everyone's “no-right” (to 
exclude). Grotius thus quickly and elegantly establishes an argument about 
the right to acquire things for oneself that appears axiomatic and independent 
of God's intentions for human beings.? 

The second difference with Aquinas's account that is important for the ar- 
gument developed here is that for Grotius, the state of common ownership 
existed in the earliest period of human history, which was governed by the 
“primary law of nations’, or alternatively “natural law". This period of human 
history disappeared with the introduction of shepherding and farming, which 
required the introduction of private ownership. Common property is not for 
Grotius a permanent feature of society that has to be reconciled with private 
ownership. Rather, private property replaces common property. 

Thus, for Grotius, natural law operates in the first age of society before the 
introduction of positive law, and also between sovereign nations in the ab- 
sence of international agreements. But it does not continue to be binding in the 
strict sense that it did in medievalnatural law theories. Things that are forbidden 
by natural law, such as the ownership of inexhaustible resources, can never be 
permitted. This provided a normative standard for judging primary property 
acquisition in the context of international competition for natural resources. 
But sovereigns can forbid those things that are merely permitted by the law of 
nature, such as the liberty of all individuals to acquire possessions.?? It follows 
that the natural law pertaining to the liberty right to acquire things from the 


18 Ockham understands the right of necessity as a permanent moral right to use things in 
necessity that is separable from the legal right of ownership. Separating these two kinds 
of rights was the basis for Ockham’s response to Pope John xx11. See Kilcullen and Scott, 
A Translation of William of Ockham's Work of Ninety Days. See also Julia McClure's chapter 
in this volume. 

19 Wesley N. Hohfeld, "Some fundamental legal conceptions as applied in judicial reason- 
ing,” The Yale Law Journal 23 (1913): 16—59. Interpreting Grotius in terms of Hohfeld’s con- 
cepts seems to do little if any damage to Grotius's meaning. Grotius's phrase “not-unjust 
faculty of using" correlates well with the idea of a “no-right” on the part of all others. 
Either of the modern translations noted above then appears plausible: “the power to 
make use rightfully” and “the privilege of lawful use”. A more common usage for Hohfeld's 
“privilege” is “liberty”. 

20 Grotius, De jure belli ac pacis, 11.11.v. 
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common, does not, by virtue of the principles of natural law, take precedence 
over the civil law on property. As Grotius was to remark in De jure belli ac pacis, 
"the establishment of Property seems to have extinguished all the Right that 
arose from the State of Community"?! The revival of the primitive right, there- 
fore, requires a different explanation from the one provided by Aquinas, that is 
to say, one that does not depend on the permanent existence of a natural right 
of subsistence. 

Grotius provided this explanation in De jure belli ac pacis. He characterizes 
original common ownership in the same way as he had done in Mare liberum, 
but he now associates it with the state of innocence as depicted in the Old 
Testament. Moreover, in Mare liberum Grotius had said that private owner- 
ship was introduced gradually, but in De jure belli ac pacis there is a rather 
abrupt turn when community of property was abandoned. This could not have 
happened, he says, “by a mere act of will, for one could not know what things 
another wished to have, in order to abstain from them — and besides several 
might desire the same thing — but rather by a kind of agreement, either ex- 
pressed, as by a division, or implied, as by occupation" 22 

De jure belli ac pacis also establishes the juridical status of the right of neces- 
sity. Grotius asks ^whether men in general possess any right over things which 
have already become the property of another" This question has to be under- 
stood against the fact that it was possible, within the authority of natural law, 
that the introduction of private property had extinguished all previous rights 
to common property. Grotius's answer is that we must consider the intentions 
"of those who first introduced individual ownership; and we are forced to be- 
lieve that it was their intention to depart as little as possible from natural eq- 
uity". It follows, Grotius says, that "in direst need the primitive right of user 
revives, as if community of ownership had remained, since in respect of all 
human laws - the law of ownership included — supreme necessity seems to 
have been excepted". This covers the principle that, "if a man under stress of 
such necessity takes from the property of another what is necessary to pre- 
serve his own life, he does not commit a theft"23 

This is not a question of making assumptions about what laws were estab- 
lished in the past, but of making a favorable interpretation of them. None of 
the exceptions that are covered by this general principle was introduced by 


21 Grotius, De jure belli ac pacis, 11.11.V14. 

22 Grotius, De jure belli ac pacis, 11.11.11.5. 

23 Grotius, De jure belli ac pacis, 11.11.V1.1—4. It also covers cases from Roman law, including 
the one mentioned in Grotius's Defence of Mare liberum. Also mentioned are the cases of 
destroying a neighbor's building to protect one's own in the case of fire, and cutting the 
ropes or nets in which one's ship has been caught. 
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civil law, “but they have all come into existence through interpretations of it". 
The reason the individual who is forced to take another's property is excepted 
is that "all things seem to have been distributed to individual owners with a 
benign reservation in favour of the original right. For if those who made the 
original distribution had been asked what they thought about this matter they 
would have given the same answer that we do. ‘Necessity, says Seneca the fa- 
ther, ‘the great resource of human weakness, breaks every law (...) [I]t defends 
whatever it has compelled one to do’.?4 

Richard Tuck has termed this an application of the principle of interpreta- 
tive charity: "While it remains true that our rights and duties are always to 
be understood as formed by anterior agreements, it is nevertheless the case 
that we must be generous in our interpretation of those agreements." In other 
words: “In principle, Grotius was arguing, all our rights could be renounced; 
but interpretative charity requires that all were not in fact renounced."?5 This 
is an attractive interpretation. But the logic of Grotius's arguments, as well as 
the words he uses, do not depend on the fact that property was introduced 
by agreement. What matters is that private ownership is an adventitious in- 
stitution introduced by human law. Any such laws, whether they come from 
agreement or not must be interpreted, and interpreted favorably in the light of 
human weakness. Furthermore, it is not the case that the original use right was 
not renounced. It was, which is why Grotius can say it was revived. The right of 
necessity was a provision of positive law, even though its application has the 
effect of reviving the original use right.?6 

Grotius also considers the position of the necessitous poor when he dis- 
cusses punishment. He defines punishment as: “an evil of suffering which is 
inflicted because of an evil of action”.?” However, punishment should also de- 
pend on the moral guilt of the offender, which Grotius thinks is partly a matter 
of circumstances and motives. People are led to break the law by their desires, 
which include the "impulse to avoid evil, which is very natural and conse- 
quently the most honourable of desires. Hence, unjust actions committed for 
the sake of avoiding death, imprisonment, pain, or extreme poverty, usually 
seem in great measure excusable."28 

In saying that the desire to avoid death, imprisonment, pain and ex- 
treme poverty are natural and honorable, Grotius is drawing attention to an 


24 Grotius, De jure belli ac pacis, 11.XX.1V.4. 

25 Tuck, Natural Rights Theories, 79-80 (italics original). 

26 Fora different interpretation of this last point, see Stephen Buckle, Natural Law and the 
Theory of Property: Grotius to Hume (Oxford: 1991). 

27 Grotius, De jure belli ac pacis, 11.XX.1.1. 

28 Grotius, De jure belli ac pacis, 11.XX.XXIX.2. 
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important difference between his understanding of natural law and the neo- 
Stoic theory of Cicero.?? According to Cicero, self-preservation and the propa- 
gation of the species are merely instincts, implanted by nature in all species. 
Human sociability and the preservation of the republic, by contrast require far 
loftier human virtues: 


justice, above all, on the basis of which alone men are called “good men,’ 
seems to people generally a quite marvellous virtue — and not without 
good reason; for no one can be just who fears death or pain or exile or 
poverty, or who values their opposites above equity. (...) fora man to take 
something from his neighbour and to profit by his neighbour's loss is 
more contrary to Nature than is death or poverty or pain or anything else 
that can affect either our person or our property.?0 


Grotius is evidently adopting a less demanding idea of sociability and of 
justice — one that can be formulated as a set of rules with reasonable excep- 
tions and applied with humanity, as opposed to one that embodies the highest 
standards of moral virtue and self-command.?! 

Now Grotius insists on more than one occasion that justifying an action 
on the grounds that it is not against the law is a different matter than excus- 
ing a crime or showing leniency in punishment. But he does not explain the 
practical difference between these principles in administering the law: when 
does the magistrate appeal to the right of necessity and when does he show 
leniency? Samuel Pufendorf, who took over much of Grotius's teaching on 
this question, provides a justification of the right of necessity which elegantly 
combines the two sets of considerations, namely the need to interpret the law 
favorably in the light of human weakness. 

Pufendorf can argue in this way because he thinks that the motive behind 
the action determines the seriousness of the crime, not just the degree of pun- 
ishment due. This is because the motive is a consideration in judging moral 
culpability, which according to Pufendorf has a bearing on how serious the 


29 For the influence on Grotius of Cicero and Stoic natural law, see Christopher A. Ford, 
“Preaching Propriety to Princes: Grotius, Lipsius, and Neo-Stoic International Law,” Case 
Western Reserve Journal of International Law 28 (1996): 313—366; Hans W. Blom, "Sociability 
and Hugo Grotius," History of European Ideas 41 (2015): 589-604; Christopher Brooke, 
Philosophic Pride: Stoicism and Political Thought from Lipsius to Rousseau (Princeton: 
2012); Rene Brouwer, “On the Ancient Background of Grotius's Notion of Natural Law,” 
Grotiana 29 (2008): 1-24. 

30 Marcus Tullius Cicero, De officiis, trans. Andrew P. Peabody (Boston: 1887), Bk. 3.5. 

31 Brouwer, “On the Ancient Background of Grotius's Notion of Natural Law". 
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crime is considered to be. Self-preservation, Pufendorf says, is a motive "that 
is valued so highly that it is held to exempt a man in many cases from the 
obligation of the common laws, if that is the only way it can be secured. For 
this reason, ‘necessity’, it is said, knows no laws."?? The deeper consideration 
behind these claims is the moral principle that a person is only fit to receive an 
obligation if he has a free will that enables him to obey the law if he chooses. 
People are not morally culpable for failing to do what “exceeds their powers”.33 

Pufendorf makes a direct reference to the passage in Cicero's De officiis, 
which Grotius had alluded to, in order to emphasize the contrast between 
their position on this question and that of the neo-Stoic.?^ Pufendorf conveys 
Cicero's words as "Every man should bear with his own adversities, rather than 
detract in the least from the prosperity of another" Pufendorf remarks that "it 
is easy for one who is under no compulsion of necessity, to give the rein to spe- 
cious philosophising"?5 

None of this is intended by Pufendorf to restrict the power of the sovereign 
to impose whatever punishment he chooses. He agrees with Grotius that it 
is within the powers of the civil law to require that a person dies rather than 
break the law. But laws that do not specifically carry such a severe command 
must be interpreted favorably. Consequently, it is always supposed that the 
people who passed the laws “had before their eyes the weakness of human 
nature, and how man cannot help avoiding and repelling whatever tends to 
his own destruction" Most laws therefore make an exception in cases of neces- 
sity so that no obligation is placed upon a person when to do so would be “at- 
tended by some evil, destructive of human nature, or too great for the common 
constancy of mankind" It is thus “presumed from the benevolent mind of the 
legislator, and from the consideration of human nature, that a case of necessity 
is not included under a law which has been conceived with a general scope"36 


32 Samuel Pufendorf, On the Duty of Man and Citizen, ed. James Tully and trans. Michael 
Silverthorne (Cambridge, UK: 1991), 1.5.18 (references to this work are specified book, 
chapter and section). 

33 Pufendorf, On the Duty of Man, 1.2.8. 

34 For Pufendorf and Stoicism, see Fiammetta Palladini, “Pufendorf and Stoicism,” Grotiana 
22—23 (2001): 245-56; Kari Saastamoinen, “Pufendorf and the Stoic Model of Natural Law.” 
Grotiana 22-23 (2001): 157—269. 

35 Samuel Pufendorf, De jure naturae et gentium libri octo, vol. 2, trans. Charles H. Oldfather 
and William A. Oldfather (Oxford: 1934), 2.6.7 (references to this work are specified book, 
chapter and section). 

36 Pufendorf, De jure naturae, 2.6.2. 
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3 Adam Smith 


The natural lawyers' discussion of motive, moral culpability and punishment, 
provides a useful bridge for discussing the moral sense theorists of the Scottish 
Enlightenment. Before we turn to Smith, it will be helpful to look briefly at 
what Hume says about it, because it was Hume's treatment of the topic that 
revealed the extent of the challenge it presented to moral sense theory. 

In the Treatise on Human Nature Hume is interested in why justice is gener- 
ally regarded as a virtue. Why, in other words, people approve of it, why they 
feel they ought to be just and reproach themselves and condemn others for 
being unjust. The virtue of any action, he insists, consists in the motive out of 
which it is performed. Virtuous acts are those performed from motives that 
are generally approved of, and vicious acts are those that are performed from 
motives that are disapproved of. The problem with justice is that Hume cannot 
find the praiseworthy motive, and in the case of injustice, the motive that is 
blamed. Now for a man in “his civiliz'd state" who has undergone a certain dis- 
cipline and education, it is enough to say that the motive is “a regard to justice, 
and abhorrence of villainy and knavery" But if justice is not purely a product of 
discipline and education, as Mandeville thought, there must be a blameworthy 
motive behind unjust acts, independent of the sense of injustice. He illustrates 
the problem with the example of repaying a debt, and presents a number of 
circumstances that would make it difficult to identify the relevant virtuous 
motive: “What if he be my enemy, and has given me just cause to hate him? 
What if he be a vicious man and, deserves the hatred of all mankind? What if 
he be a miser, and can make no use of what I wou'd deprive him of? What if 
he be a profligate debauchee, and wou'd rather receive harm than benefit from 
large possessions? What if I be in necessity, and have urgent motives to acquire 
something for my family?" In all these cases, Hume thinks it would be impos- 
sible to find a virtuous motive, or any motive, that would cause the debtor to 
repay the debt. Hume's solution to this problem is to examine the origins of 
justice to show that it was a human convention established initially for mutual 
advantage and for the public interest. He concludes from this that justice is an 
artificial virtue, meaning that we approve of it because of the overall good that 
it does in maintaining social order, despite the harm, or lack of good, it would 
do in individual cases.?" 

Now the significant move that Hume makes in this discussion, at least from 
the point of view of the argument I am exploring here, is that the problem 


37 David Hume, A Treatise on Human Nature, vol. 1, eds. David F. Norton and Mary J. Norton 
(Oxford: 2007), 3.24. 
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Grotius and Pufendorf had identified in the exceptional case of crimes com- 
mitted out of necessity, namely that it is hard or impossible to think that the 
perpetrator is morally culpable and hence deserving of punishment, is gener- 
alized by Hume to include other reasons why moral culpability may be lacking 
in actions considered to be unjust. In fact, the prevalence of such cases led him 
to the conclusion that the vicious motive had to be accounted for by way of 
the general tendencies of unjust acts rather than the particular motive of the 
action in question. We condemn unjust acts because of the harm they do to 
the public interest irrespective of their consequences for the parties involved. 

All this amounts to a serious attack on the moral standing of private prop- 
erty, and was seen to be so by 18th-century readers of the Treatise. Smith took 
up the challenge of placing the virtue of justice on a firmer ethical basis, and 
attempted to reestablish it as, in Hume's terms, a natural virtue. In particular, 
he wants to show that the grounds on which we approve of the enforcement 
of the laws of justice do not in general include our concern with the public 
interest and the preservation of society. According to Smith, we disapprove of 
injustice, because of the harm that is done to the individuals concerned.?? 

In the Theory of Moral Sentiments, Smith explains that our judgements 
about justice consist of two different kinds of judgement — propriety and merit. 
Propriety is the quality possessed by an action when we, the observers, approve 
of the motive out of which it is performed. Impropriety is the quality possessed 
by an action when we disapprove of the motive out of which it is performed. 
Our approval or disapproval are essentially the judgements that we would or 
would not act in the same way in the same circumstances. Actions have merit 
when they benefit others and when we, the observers, sympathize with the 
feelings of the people benefited. Actions have demerit when they harm others 
and when we sympathize with the feelings of the people harmed. Injustice, 
according to Smith is a compound sentiment, that is to say it must possess 
both impropriety and demerit. When both are present, the person harmed will 
resent the harm that is done to them and in consequence will feel that punish- 
ment is due to the perpetrator. At the same time, we the observers, and any 
impartial spectator, will sympathize with the resentment of the injured party 
and share the desire for punishment.?? 

Itisnotenough, therefore, that unjust actions harm others in particular ways, 
such as stealing their property or killing them or damaging their deserved good 


38 Adam Smith, The Theory of Moral Sentiments, eds. D.D. Raphael and A.L. MacFie 
(Indianapolis: 1982), r1.ii.3.6—7. 
39 Theory of Moral Sentiments, Y1.i.v—11.ii1. 
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reputation. They must also possess the quality of impropriety — they must be 
performed out of motives that people generally disapprove of. Thus Smith says 
that however harmful an action is considered to be, if “there appears to have 
been no impropriety in the motives of the agent, if on the contrary, the affec- 
tions which influenced his conduct are such that we necessarily enter into, we 
can have no sort of sympathy with the resentment of the person who suffers”.4° 
In such cases, Smith says, the actions deserve no punishment. 

What is significant for our purposes about Smith’s ethical theory is that it 
places consideration of the motives behind actions at the center of ethical 
judgement. It is at this point, therefore, that we might expect Smith to respond 
to the contention of Grotius and Pufendorf that moral culpability is reduced 
or entirely eliminated in the cases of extreme necessity. Perhaps of more 
pressing concern for Smith was that he had to supply a convincing answer to 
Hume's question: what exactly is the blameworthy motive in the case of theft? 
However, Smith writes: 


There can be no motive for hurting our neighbour, there can be no incite- 
ment to do evil to another, which mankind will go along with, except just 
indignation for evil which that other has done to us. To disturb his hap- 
piness merely because it stands in the way of our own, to take from him 
what is of real use to him merely because it could be of equal or more use 
to us, (...) is what no impartial spectator can go along with.^! 


He adds that when we act to harm others, we are conscious of how impartial 
spectators view us, and we feel remorse, which Smith says is the most dreadful 
of all the sentiments we can feel. Remorse consists of shame from the sense of 
impropriety of our actions, and of the “dread and terror of punishment from 
the consciousness of the justly provoked resentment of all rational creatures"^? 

The sceptical reader might think that Smith is here avoiding the kind of dis- 
cussion that this question deserves. One might have thought that there is all 
the reason in the world to think that an impartial observer would sympathize 
with the actions of a person who stole to save his life or the life of his family. 
Smith does not even discuss such cases. He merely asserts that there cannot be 
sympathy with the perpetrators of crimes of any kind.43 


40 Theory of Moral Sentiments, 11.i.3.1. 

41 Theory of Moral Sentiments, 11.ii.2.1. 

42 Theory of Moral Sentiments, 11.ii.2.3. 

43 There is one case that Smith regards as exceptional — breaches of civil police or mili- 
tary discipline. He gives the example of the sentinel who falls asleep at his post. He is 
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Smith does, however, give us some reasons that might explain why he thinks 
there is a lack of sympathy for the poor who commit crimes against property. 
At least at his most optimistic, he thought that poverty was easily avoidable 
and that it rarely occurred without the fault of the poor. Smith's most gen- 
eral and most famous claim in support of this argument appears in the Theory 
of Moral Sentiments, where he tells us that because of the limited capacities 
of their stomachs, the rich consume little more of the basic necessities of life 
than the poor. By employing the poor to supply them with luxuries, the rich 
"are led by an invisible hand to make nearly the same distribution of the nec- 
essaries of life which would have been made had the earth been divided into 
equal portions among all its inhabitants"^^ It is more common, however, to 
find Smith arguing that employment opportunities depend on the state of 
society. In the Lectures on Jurisprudence, for example, he says that in ancient 
times the desperation of extreme poverty due to slavery and indebtedness 
drove people to demand agricultural reform ^which was no doubt a demand 
for the taking away so much of ones property and giving it to those to whom it 
did not belong"^5 Smith remarks that “we never hear of such demands as these 
at this time" The reason being that "The poor people now who have neither 
a land estate nor any fortune in money can gain a livelihood by working as a 
servant or a farmer in the country, or by working to any tradesman whose busi- 
ness they understand." 6 He continues, no doubt with Hume in mind, “in time 
of necessity the people will break thro' all laws. In a famine it often happens 
that they will break open granaries and force the owners to sell at what they 
think is a reasonable price.”*” Unlike Hume, Smith does not think such desper- 
ate measures are excusable; his point is that they were the result of the poor 
being denied the means of subsistence. In commercial societies, by contrast, 
people have the freedom and opportunity to work for a wage and thus avoid 
the kind of poverty and desperation that led to them to break the law. 

The misfortune of poverty in the present state of society, therefore, “can 
seldom happen without some misconduct, and some very considerable 
misconduct" ^? It is perhaps for this reason that Smith thinks that as far as our 
passive feelings are concerned, we have little sympathy with the poor: 


punished, usually by death, purely on account of the possible consequences of his ac- 
tions. Theory of Moral Sentiments, 11.i.3.11. 

44 Theory of Moral Sentiments, 1V.1.10. 

45 Adam Smith, Lectures on Jurisprudence [A], eds. R.L. Meek, D.D. Raphael and P.G. Stein 
(Oxford: 1978), iii141. 

46 Lectures on Jurisprudence, iii.142. 

47 Lectures on Jurisprudence, iii.143. 

48 Theory of Moral Sentiments, 111.318. 
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The mere want of fortune, mere poverty, excites little compassion. Its 
complaints are too apt to be the objects rather of contempt than of fellow- 
feeling. We despise a beggar; and, though his importunities may extort an 
alms from us, he is scarce ever the object of any serious commiseration.^? 


He adopts a similar tone when he criticizes the “whining and melancholy phi- 
losophers" who are overly concerned with the world's suffering: 


this extreme sympathy with misfortunes which we know nothing about, 
seems altogether absurd and unreasonable. Take the whole earth at an 
average, for one man who suffers pain or misery, you will find twenty 
in prosperity and joy, or at least in tolerable circumstances. No reason, 
surely, can be assigned why we should rather weep with the one than 
rejoice with the twenty.59 


Fonna Forman-Barzilai comments that this passage shows that "Smith seems 
more than a little out of touch with the difficulties of life for so many people 
even in proximate eighteenth-century England and Scotland [...] it represents 
Smith's parochialism at its most colorful and comedic.”>! 

However, when we turn to The Wealth of Nations, Smith is more realistic 
about the incidence of extreme poverty in commercial societies and about the 
degree of suffering it caused. And here, the set piece comparison between the 
poor and "savage" nations and commercial societies is not drawn so sharply. He 
argues that "the savage nations of hunters and fishers" are "so miserably poor, 
that, from mere want, they are frequently reduced, or, at least, think them- 
selves reduced, to the necessity sometimes of directly destroying, and some- 
times of abandoning their infants, their old people, and those afflicted with 
lingering diseases, to perish with hunger, or to be devoured by wild beasts" *? In 
commercial societies, by contrast, “it is only among the inferior ranks of people 
that the scantiness of subsistence can set limits to the further multiplication of 
the human species; and it can do so in no other way than by destroying a great 
part of the children which their fruitful marriages produce"5? 

In the Wealth of Nations, then, Smith does not evade the fact that for 
many people, even in the most advanced states of society, extreme poverty 


49 Theory of Moral Sentiments, 111.318. 

50 Theory of Moral Sentiments, 11.3.9. 

51 Fonna Forman-Barzilai, “Adam Smith as Globalization Theorist,” Critical Review: A Journal 
of Politics and Society 14 (2000): 391—419. 

52 Wealth of Nations, “Introduction and Plan of the Work,” 4. 

53 Wealth of Nations, 1.viii.39. See also Lectures on Jurisprudence, iii.133. 
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is unavoidable. It is of some interest, therefore, that in revising the Theory of 
Moral Sentiments for the sixth and final edition, which Smith undertook after 
he had written the Wealth of Nations, he made some interesting additions. In 
particular, he writes: 


The poor man must neither defraud nor steal from the rich, though the 
acquisition might be much more beneficial to the one than the loss could 
be hurtful to the other. There is no commonly honest man who does not 
more dread the inward disgrace of such an action, the indelible stain 
which it would forever stamp upon his own mind, than the greatest ex- 
ternal calamity which, without any fault of his own, could possibly befall 
him;and who does not inwardly feel the truth of that great stoical maxim, 
that for one man to deprive another unjustly of any thing, or unjustly 
to promote his own advantage by the loss or disadvantage of another, is 
more contrary to nature than death, than poverty, than pain, than all the 
misfortunes which can affect him, either in his body, or in his external 
circumstances.54 


The second part of this passage, with its reference to Cicero's statement on 
the matter, introduces a new consideration: our passions can somehow lead us 
to understand the truth of a general ideal principle. Smith does not embrace 
Stoic philosophy as a guide to how we should live our lives. The Stoic ideal, he 
says, is for consolation only, to be drawn upon when misfortune and disaster 
strike.5> Moreover, Smith thinks that when we encounter disaster, we can take 
consolation not only from the impartial spectator, but from “a still nobler and 
more generous principle, a firm reliance upon, and a reverential submission to, 
that benevolent wisdom which directs all the events of human life, and which, 
we may be assured, would never have suffered those misfortunes to happen, 
had they not been indispensably necessary for the good of the whole"56 

Itis possible that Smith's greater awareness of the undeserved and unavoid- 
able suffering of the poor in commercial societies, made him revise his opin- 
ion that shame and remorse were sufficient to keep them in line. His appeal 
to Cicero might also suggest that he came to think Grotius's and Pufendorf's 
criticisms of the Roman Stoic were owed a direct response. However, the claim 
that even the commonly honest man is capable of such noble sentiments and 
insight into the harmony of nature as are usually considered to be attainable 


54 Theory of Moral Sentiments, 11.3.6. 
55 Theory of Moral Sentiments, V11.1i.1.45—46. 
56 Theory of Moral Sentiments, v11.ii.1.43. 
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only by the stoical wise man is unconvincing. It is in any case a different stan- 
dard of judgement from the one Smith normally employs. He elucidates the 
normal standard of human judgement when he distinguishes between “virtue 
and mere propriety; between those qualities and actions which deserve to be 
admired and celebrated, and those which simply deserve to be approved of"57 
In an explanatory footnote to his discussion of resentment and punishment 
Smith remarks that he is not describing the principles on which “a perfect 
being would approve of the punishment of bad actions; but upon what prin- 
ciples so weak and imperfect a creature as man actually and in fact approves of 
it"58 Nevertheless, Smith seems to fall back on the claim that even such a weak 
and imperfect creature as man can aspire to the stoic ideal of true wisdom and 
virtue at the point of contemplating an act of theft to save his life. 

A second important change introduced to the Theory of Moral Sentiments 
in the sixth edition is that Smith came to see our disposition "to admire and 
almost worship the rich and powerful, and to despise, or at least, to neglect 
persons of poor and mean condition" as "the great and most universal cause of 
the corruption of our moral sentiments”. And further, 


That wealth and greatness are often regarded with the respect and admi- 
ration which are due only to wisdom and virtue; and that the contempt, 
of which vice and folly are the only proper objects, is often most unjustly 
bestowed upon poverty and weakness, has been the complaint of moral- 
ists in all ages.9? 


However, Smith thinks it is providential that our natural sentiments are de- 
ficient in this way, because they support the distinction of ranks and hence 
the order of society. Smith, therefore, acknowledges that commercial societies 
do not live up to the perfect standards of virtue and wisdom, and our con- 
demnation of poverty and weakness is unjust. Nevertheless, our moral senti- 
ments, even when they appear corrupt, are well adjusted to promote the peace 
and order of society, which “is of more importance than even the relief of the 
miserable"60 


57 Theory of Moral Sentiments, 1.i.5.7. 
58 Theory of Moral Sentiments, 11.1.5.10. 
59 Theory of Moral Sentiments, 1.iii.3.1. 
60 Theory of Moral Sentiments, V1.ii.1.20. 
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4 Conclusion 


I have argued in the above that Grotius's and Pufendorf's discussion of the 
right of necessity focused attention on what we would now call the question 
of moral agency. It is hard or impossible to condemn a person who takes an- 
other's property in order to save his own life. The desire to preserve oneself is 
natural and impelling, and in Grotius's estimation it is also honorable. The role 
of motives in crimes and punishment assumed much greater significance in 
the hands of Hume, who notoriously was unable to find a blameable motive 
in any act of theft, apart, that is, from the sense of injustice itself. After Hume's 
scepticism it fell to Smith to provide a firmer moral basis for private property. 
Smith wanted to show that all acts of injustice, apart from cases like the senti- 
nel, were morally disapproved of on grounds of their impropriety and demerit, 
independently of their remote consequences for the public interest. 

Despite the fact that this fundamental ethical question came to Smith from 
Hume, the right of necessity presents Smith's system with its greatest challenge: 
where to find the impropriety in the kind of cases that Grotius and Pufendorf 
discussed? Smith's answer, at least initially, is that it is from the shame and 
remorse we feel from the judgements of our fellows. But this seems to do little 
more than adopt the point of view of Hume's man in his civilized state who 
has been educated and disciplined in his society's moral codes. It is hardly an 
answer to Hume, who wanted to go deeper philosophically, to discover if there 
was any natural sense of impropriety independent of the values of any particu- 
lar state of society. And itis hardly an answer to Grotius and Pufendorf because 
it simply takes it as given that the prohibition on taking another's property is 
absolute and taken to be so by every commonly honest man. 

Perhaps it is because of the compartmentalization of Smith's different 
projects that he never asks in the Theory of Moral Sentiments where property 
rights come from, and for what purpose they were introduced. In the Lectures 
on Jurisprudence he explains to his students that property was introduced to 
protect the rich from the poor and that the extent of property depends on the 
state of society. It is possible that in his projected, but never completed, work 
on jurisprudence Smith would have taken a different view of the extent of the 
authority on our moral imagination of such obviously adventitious man-made 
rules. Or perhaps, as some commentators have suggested, Smith could never 
have delivered his projected work in view of the ethical theory of the Theory of 
Moral Sentiments. 


61 See for example, Charles L. Griswold, Jr, Adam Smith and the Virtues of Enlightenment 
(Cambridge, UK: 1999). 
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In any case, Smith did not seem to think he had succeeded in making his 
case for the absolute authority over our consciences of the rules of property on 
the basis of the normal mechanisms of sympathy and the impartial spectator. 
When we face the hardest choices, the approbation of the impartial spectator 
has to be reinforced by the consolations of philosophy, and by the highest stan- 
dards of wisdom and virtue, which teach us that the desire for self-preservation 
is not natural or honorable, or at least, it is less so than a willingness to accept 
our own death rather than take another person's property. Smith's reference to 
stoicism provides us with an intriguing comparison. Pufendorf had appealed 
to the benevolent mind of the legislator to assure us that no human law could 
be passed that was "destructive of human nature, or too great for the com- 
mon constancy of mankind". Smith appeals higher, to the *benevolent wisdom 
which directs all the events of human life" to assure us that such destruction is 
for the good of the whole. 
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CHAPTER 5 


Rights and Needs: Widows as a Protected Group 
in Christine de Pizan's Thought 


Ilse Paakkinen 


1 Introduction 


For Christine de Pizan (1364/1365-1430/1431)! women, especially widows, are 
a marginalized group whose needs, agency and status need to be acknowl- 
edged before the law. She discusses legislation and the cause of women in sev- 
eral of her treatises. Christine herself was widowed at the age of 25, which is 
why the suffering of widowed women was a particularly important topic for 
her? In this chapter, I am concerned with Christine's defense of the status, 
needs and rights of widowed women in her Livre des trois vertus (hereafter 
Trois vertus),? written between 1405 and 1406. In it, she gives practical legal 
advice to widowed women. The Trois vertus is a sequel to Christine's Livre de 
la cité des dames (1405),* which was one of the most famous treatises in de- 
fense of women in her own time. In it, Christine uses legal allegories to defend 
women. She argues that the case of women is inherently a legal case and that 
laws should protect and defend women. Christine was known and her treatises 
were widely read not only in France, but in other European countries as well 
during her lifetime.5 


1 Christine de Pizan's name is sometimes spelled Pisan. I use the form Pizan, because Christine 
herself spelled her name with the letter Z in her manuscripts. For Christines name, see 
Nadia Margolis, An Introduction to Christine de Pizan (Gainesville: 2011), xiv. 

2 Simone Roux, Christine de Pizan: Femme de tête, dame de coeur (Paris: 2006), 56, 64; Margolis, 
An Introduction to Christine de Pizan, 6-8. 

3 Christine de Pizan, Le Livre des trois vertus, eds. Charity Cannon Willard and Eric Hicks (Paris: 
1989). 

4 There are two Middle French editions of Cité des dames. I use the edition of Earl Jeffrey 
Richards, which is based on the Harley Ms 4431, known as the Queen's Manuscript, written in 
1414. Città delle dame, trans. P. Caraffi, ed. E.J. Richards (Milan: 1998). 

5 Ilse Paakkinen, Gender and Defence of Women in Christine de Pizan's Thought, diss., University 
of Helsinki (Helsinki: 2016). 
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11 The Status of Women and Widows in Late Medieval Society 

Rank, social and marital status played a decisive role in the lives and fortunes 
of medieval women.® Marriage was used as a means to acquire wealth, power 
and social standing." The role of marriage as a political and economic invest- 
ment was greater among the social elite than in other ranks.? If a woman had 
both position and wealth, she could have power and freedom. She could own 
her own dowry and live off it. Wives would also oversee the family domains 
and rule the household during their husband's long absences; the duties of 
noblemen required a lot of traveling? Middle class women could be influ- 
ential, as well. A materfamilias was in charge of the household budget and a 
varying number of servants.? Women also worked in numerous professions. 
Some women found freedom through work; the bourgeois and artisan women 
who practised the husband's trade could be rather influential." For example, 
taxation information from Paris in the 13th to the 15th centuries shows that 
women had more freedom in their socioeconomic lives than is commonly 
thought.!2 Unless women were active traders as shopkeepers, they usually re- 
mained under the legal guardianship of their husbands.!? It is also notable that 
if one distinguishes wives from widows, the majority of women paying taxes 
are married. At the end of the fourteenth century the Great Plague caused 
an economic depression.® The plight of poor people and widows was a recur- 
rent theme in the political treatises of the time. The French author Philippe de 
Mézières (1327-1405), for example, urged the king to give “audience to humble 
people, to widows and orphans” in his Le Songe du Vieil Pelerin (1389). The 


6 Claudia Opitz, “Life in the Late Middle Ages,’ in A History of Women in the West II: Silences 
of the Middle Ages, ed. C. Klapisch-Zuber (London: 1992), 271. 

7 Opitz, “Life in the Late Middle Ages,” 269-73. 

8 Charles Donahue, Jr., Law, Marriage, and Society in the Later Middle Ages: Arguments 
about Marriage in Five Courts (Cambridge, UK: 2007), 381. 

9 Opitz, “Life in the Late Middle Ages,” 279-82. 

10 Opitz, “Life in the Late Middle Ages,’ 282. 

11 Women dominated certain crafts, and especially those related to cloth and clothing. In 
Paris, women even formed their own all-female guilds. In the clothing trade, guilds of 
both sexes enjoyed the same privileges and obligations - women were able to work, buy 
and sell under the same conditions as men. Opitz, “Life in the Late Middle Ages,” 300-01. 

12 Simone Roux, Paris in the Middle Ages, trans. J.A. McNamara (Philadelphia: 2009), 148-156. 

13 Opitz, "Life in the Late Middle Ages,’ 269—70. 

14 Roux, Paris in the Middle Ages, 148-56. This statement runs contrary to Collins's studies, 
which maintain that in France the late-medieval tax rolls show that almost all rural women 
taxpayers were widows. James B. Collins, “The Economic Role of Women in Seventeenth- 
Century France,” French Historical Studies 16:2 (1989): 436-70. 

15 Roux, Paris in the Middle Ages, 22, 48. 

16 Philippe de Mézières, Le Songe du vieil pelerin, vol. 2, ed. G.W. Coopland (Cambridge, UK: 
1969), 51, 322. 
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ecclesiastical courts were obliged to give legal aid for disadvantaged litigants, 
the miserabiles personae, including widowed women and other disadvantaged 
people. 

Issues that brought the largest number of people into contact with the law 
had to do with marriage and family, including widowhood and separation. 
After the 10th century canon law had almost exclusive competence to deal 
with these matters, while the division of marital property was tried at civil 
courts, excluding cases of separation and divorce. Legislation varied with 
regard to country. In Northern France and Paris, where both division of prop- 
erty and marriage were regulated by customary law, both the husband and the 
wife were considered property holders.!9 The property of the married couple 
was divisible into three sections, to which different rules of inheritance were 
applied. The sections being separate, community and movable property. Both 
the husband and the wife had separate property, that is, the family land (pro- 
pres or heritages) which they brought into the marriage. The husband's family 
land was controlled in the interest of his heirs and was subject to the dower 
interest of his wife if she should outlive him. The life estate of the wife con- 
cerning separate property was typically one-half. The wife's family land was 
subject to the interest of her heirs, with the notable exception that the hus- 
band had no dower interest in it.?? In northern France, marital property law 
in the church's court maintained that spouses were joint tenants of property 
acquired during the marriage.?! The community property of the married cou- 
ple (acquéts or conquéts) consisted of land acquired by the couple after the 
marriage.?? Consequently, if the marriage ended, whether by death or divorce, 
the property was to be equally divided.2? The husband had extensive pow- 
ers of management and control over the couple's community property while 
the marriage lasted.?^ Therefore, women were incapable of managing their 


17 Roux, Paris in the Middle Ages, 11-14. Poor widows were considered personae miserabiles 
(lat.), worthy of special protection under the law. 

18 James A. Brundage, Medieval Canon Law (London: 1995), 72-75; Donahue, Law, Marriage, 
and Society, 302, 602. 

19 Donahue, Law, Marriage, and Society, 599. 

20 Donahue, Law, Marriage, and Society, 560. 

21 James Brundage, Law, Sex, and Christian Society in Medieval Europe (Chicago and London: 
1987), 479. 

22 Donahue, Law, Marriage, and Society, 610; Philippe Godding, “La famille dans le droit ur- 
bain,’ in The Household in Late Medieval Cities Italy and Northwestern Europe Compared: 
Proceedings of the International Conference Ghent, 21st-22nd of January 2000, eds. 
M. Carlier, and T. Soens (Garant: 2001), 16-30. 

23 Brundage, Law, Sex, and Christian Society, 479. 

24 Donahue, Law, Marriage, and Society, 610; Godding, "La famille dans le droit urbain," 33. 
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communal property while married, especially towards the late Middle Ages, 
when the influence of Roman law over customary law was greater. While 
married, a woman could validly contract debts in order to purchase food, 
combustibles and other commodities needed for living?5 The inheritance 
of community property was based on the principle of égalité entre héritiers.”® 
Accordingly, upon the death of either of the spouses the property was to be 
divided equally between the heirs and the surviving spouse.?7 As was the case 
with the community property, the movable property (meubles) also was man- 
aged and controlled by the husband.?? The hereditary rules concerning mov- 
ables were less fixed. A wife was entitled to inherit either all movables or part 
of them.?? Widows were legally considered of the age of maturity, for they 
managed their own property.?9 

Widowhood marked a social, legal and economic change in the lives of me- 
dieval women.?! Widowhood was legally a different matter for women and 
men. For example, in France, where husbands managed the movables and 
community property of the married couple, the legal status of a widower did 
not change, for he remained the head of the household unit.?? When widowed, 
a woman gained control over her share of the movables and family property 
and thus assumed the role of her husband.?? Being the sole legal representa- 
tive, a widow could control her own financial affairs and property.?^ A widow 


25 Godding, “La famille dans le droit urbain,” 33. 

26 Donahue, Law, Marriage, and Society, 610. 

27 Each spouse's half was, however, subject to testamentary disposition and the will could 
favor one of the heirs over the others. In some areas, the husband needed his wife’s con- 
sent if he was about to sell off or give away the acquets. Donahue, Law, Marriage, and 
Society, 560, 604. 

28 Donahue, Law, Marriage, and Society, 610. 

29 Donahue, Law, Marriage, and Society, 560. Monique Vleeschouwers-Van Melkebeek, 
“Separation and Marital Property in Late Medieval England and the Franco-Belgian 
Region,” in Regional Variations in Matrimonial Law and Custom in Europe, 150-1600, ed. 
Mia Korpiola (Leiden: 2011), 77-97. 

30  Godding, “La famille dans le droit urbain," 34. 

31 Lyndan Warner, “Widows, Widowers and the Problem of ‘Second Marriages’ in Sixteenth- 
century France,” in Widowhood in Medieval and Early Modern Europe, eds. S. Cavallo and 
L. Warner (London: 1999), 84-107. 

32 M.C. Howell, Women, Production and Patriarchy in Late Medieval Cities (Chicago: 1986), 10, 
14—15, 20. 

33 E. Spring, Law, Land and Family: Aristocratic Inheritance in England, 1300 to 1800 (Chapel 
Hill, NC: 1993). Even though the law was on the side of widows, claiming the dowry and 
the property of her husband often led to legal disputes with the relatives of the husband. 
S. Cavallo and L. Warner (eds.), "Introduction, in Widowhood in Medieval and Early 
Modern Europe (London: 1999), 3-23. 

34 Amy Erickson, "Property and Widowhood in England, 1600-1840,” in Widowhood in 
Medieval and Early Modern Europe, eds. S. Cavallo and L. Warner (London: 1999), 145-13. 
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living in financial security could lead a fairly independent life, without sub- 
mission to the tutelage of her husband or her father. However, widowhood ex- 
posed most women to a financially and socially precarious position, which is 
why most widows remarried.?5 

Leading a solitary life would have elevated the moral status of the widow, 
at least by Catholic standards, for the chaste widow was an icon of the church. 
Thus, maintaining a good reputation became the marker of a widow's social 
status.?6 Remarriage was seen, therefore, as a compromise made for the sake 
of sinners.?? Nevertheless, solitary widows encountered prejudice. Moral and 
economic issues were merged in the satirical images of the day. The popular ar- 
chetype of a lusty widow spending her wealth on young suitors and forgetting 
her late husband and children was a popular topic. An unknown 16th-century 
satirist wrote that wives "stirred up by the liberty of widowhood, shake their 
ass’.38 Living up to the moral expectations of the day was difficult due to the 
double standards of contemporary society. Rumours about the stained chastity 
of a widow could mark her social downfall. For the less fortunate, widowhood 
meant financial devastation. In 14th- and 15th-century Paris, there were several 
shelters for widows, many supported by the church.?9 

It should also be noted that women were not allowed to enroll in universi- 
ties or hold any legal position. By and large, women were bound to the private 
sphere of the household.*° The law participated in excluding women from 
society, rather than securing their status. Hence, law was a major obstacle 
for women's full participation in society, rather than protecting or advancing 
their cause. The laws of the society were literally man-made: as a 16th-century 


From this point of view, if a widow succeeded in securing her financial affairs, she could 
lead a freer life compared to her female contemporaries who were married. Even though 
widows were often sued for their possessions, they owned property and gained wider 
property rights than their female contemporaries who were married. Warner, "Widows, 
Widowers and the Problem of Second Marriages," 84-107. 

35 Roux, Paris in the Middle Ages, 66-67. As Warner (“Widows, Widowers and the Problem of 
‘Second Marriages,” 84-107) has noted, one of the problems was the status of her children 
in a possible future marriage, for the widow had to ensure the safety and good education 
of her children. If she remained alone, she had to assume the duties of both mother and 
father. See also Howell, Women, Production and Patriarchy, 10, 14-15, 20. 

36 Warner, “Widows, Widowers and the Problem of ‘Second Marriages,” 84-107. 

37 Roux, Paris in the Middle Ages, 67. 

38 “[E]t bien souvent, de liberté esmue, mort son mary, femme le cul remue.” Cited and 
translation in Warner, “Widows, Widowers and the Problem of ‘Second Marriages,” 89. 

39 These shelters had strict rules concerning the sexual behavior of the widow. Susan Farmer, 
“It Is Not Good That [Wo]man Should Be Alone’: Elite Responses to Singlewomen in High 
Medieval Paris,” in Singlewomen in the European Past, 1250-1800, eds. J.M. Bennett and 
A.M. Froide (Philadelphia: 1999). 

40 X Roux, Paris in the Middle Ages, 65. 
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French lawyer stated, it would be ridiculous if in France, where “laws are all 
masculine and not feminine", one would extend the laws that restrict women 
so they applied to men as well.*! Because women were subordinate to men in 
institutions that were controlled by men, they could participate in the public 
realm only through men.*? 


1.2 Christine's Conception of Law and the Status of Women 

Christine was inspired by the Thomistic idea of law.*? In her allegorical dis- 
cussion in L'Advision Christine, she uses the Thomistic division of law, namely 
eternal, natural, human and divine law as a basis for her discussion. In similar 
fashion to Aquinas, Christine argues that practical reason is the means of ac- 
quiring knowledge of natural and human law, whereas divine law is attain- 
able only through divine revelation of the Bible.** In Sage roy Charles V (1404), 
Christine uses Aquinas's ideas as a basis for her discussion of law, namely that 
divine law is designed to keep faith, natural law is to maintain discipline and 
order, and human law is for the common good.*5 Christine believed that the 
purpose and function of law is advancing justice and the common good.^8 She 
underlines that the purpose of law and legislation is also to defend the cause 
of women.“ In her late Fais d'armes et de chevallerie (1410), she defines law 
in general as follows: “Laws are nothing more than right reason ordered in 


m 


41 See Warner, “Widows, Widowers and the Problem of ‘Second Marriages,” 84-107. 

42 See Howell, Women, Production and Patriarchy, 10, 14-15, 20. 

43 Christine used Aquinas’s and Nicole Oresme’s commentaries on Aristotle’s Politics as her 
sources, and several of her formulations echo Aquinas’s Summa theologiae (hereafter Sth) 
See my discussion of Christine’s conception on law in Paakkinen, Gender and Defence 
of Women, 248-53. Earl Jeffrey Richards and Delphine Reix also argue that Christine's 
conception of law is Thomistic. See Earl Jeffrey Richards, “Le Concept de droiture chez 
Christine de Pizan et sa penseé politique,’ L'analisi linguistica e letteraria 1-2 (2000): 
305-315; idem, "Justice in the Summa of St. Thomas Aquinas in Late Medieval Marian 
Devotional Writings and in the Works of Christine de Pizan,’ in Christine de Pizan: Une 
femme de science, une femme de lettres, eds. J. Dor, M. Henneau and B. Ribémont (Paris: 
2008), 95-113; Delphine Reix, “Christine de Pizan et la justice,” in Christine de Pizan et 
son époque, eds. D. Buschinger, L. Dulac, C. le Ninan and C. Reno (Amiens: 2012), 1293131 
(125-136). 

44 Paakkinen, Gender and Defence of Women, 249-52. Christine de Pizan, L'Advision Cristine, 
2.5. Cf. Thomas Aquinas, Summa theologiae, 1a2ae, q. 91, a. 2; q. 94, a. 5; q. 93, a. 2. 

45 Christine de Pizan, Le livre des fais et bonnes meurs du sage roy Charles V, 2 vols., ed. 
S. Solente (Paris: 1936-1940), vol. 2, 2.6. Compare to Aquinas, Summa theologiae, 
1a2ae, q. 95, a. 3; q. 99 a. 1, ad. 2, and q. 99, a. 2. See also John Kilcullen, “Natural law,” 
in Encyclopedia of Medieval Philosophy: Philosophy Between 5oo and 1500, ed. Henrik 
Lagerlund (Dordrecht: 2010), 831-39. 

46 Christine de Pizan, Cité des dames, 1.11, 92, 94. 

47 Christine de Pizan, Mutacion de Fortune, vol. 2, v. 7439—7448, 112; L'Advision Cristine, 84. 
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accordance with wisdom." Her definition is in accordance with the standard 
definition of law as recta ratio among medieval authors.?? In her late Livre de 
prudence (1408), Christine also refers to another common definition of law as 
that which is justice.5° Because justice seeks to benefit all, this is also the pur- 
pose of all laws.5! Christine pays special attention to the way laws are imple- 
mented, where she underlines the cause of women. She argues that the social 
status of an individual should not determine whether or not she receives jus- 
tice, but she takes notice of the fact that the poor and the deprived are often 
victimized under the guise of law and the public good, whereas the rich are 
able to buy themselves out of legal trouble.®? Since the rich find it easy to de- 
fend themselves, both the law and its executors should be particularly con- 
cerned with protecting the less privileged, including women.*?? In her early 


48 Christine de Pizan, Le livre des fais darmes et de chevallerie as edited in Christine 
M. Laennec, Christine antygrafe; Authorship and self in the prose works of Christine de 
Pizan with an edition of B.N. Ms. 603 “Le Livre des Fais d'Armes et de Chevallerie", 2 vols. 
(Paris: 1988), 3.19, 225: "Loix ne sont autre chose que droittes raysons ordonnees sur sag- 
esce." Translation in Charity Cannon Willard (ed.), The Writings of Christine de Pizan (New 
York: 1994), 300. 

49 The definition is similar to that of Aquinas. 

50 Christine de Pizan, Le livre de prudence a l'enseignement de bien vivre, edition in The 
Making of the Queen's Manuscript: 280c: 06-08, available at http://www.pizan.lib.ed.ac 
-uk/xmlfinal/prud.xml. (1.1.2016) The notion of law as justice has its background in Roman 
legal tradition, see Dig. 1.1.1 pr. 

51 Christine de Pizan, Livre de prudence, 280c: 27-32: "C'est une vertu que est justice, ne mais 
une composicion taysible de nature trouvée en l'ayde de plusieurs; et qu'est justice, ne 
mais nostre constitucion ou loy divine et lian de humaine compaignie?" 

52 Christine de Pizan, Corps de policie, 1.22: “Et pour ce que communement l'en est plus fa- 
vorable aux riches que au povres, laquelle chose est contre Dieu et contre droit et rai- 
son, comparoit Marthasus le philosophe les loys aux toilles des yraignes, et disoit que 
les toilles des yraignes de prennent mie les grosses mouches ne les gros bourdons, mais 
elles prennent bien les petites mouchettes et foibles pappillons, et laissent aller les fors 
oyseaux qui souvent les despiecent et volent par my. Ainsi est-il des loys, car les grans et 
les puissans les despiecent souvent, et passent parmy sans les craindre, mais les petites 
mouches y sont prinses et atrappees, ce sont les povres et petites gens. Et ce vient com- 
munement par la couvoitise des menistres de justice." 

53 Christine de Pizan, L'Advision Cristine, 2.19: "C'est assavoir pour la loy de Dieu contre 
les mescoroians ou herites contraires a la foy. Item, pour deffendre l'Eglise, son prince, 
son pais, sa terre, le bien publique, le droit des innocens et ses propres choses. Autrement 
n'es loy qui le permette ne n'est bataille juste et sans dampnacion.” For similar arguments 
in Christine's oeuvre, see Sage roy Charles V, vol. 1, 2.2; De paix, 2.9. Cf. Christine's dis- 
cussion in Cité des dames, where she maintains that laws have been established and or- 
dained according to right, under the pain of physical constraint and force of arms. Cité des 
dames, 1.11. 
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Mutacion de Fortune (1403), she also underlines that the law of God requires 
that widows, orphans and the poor be defended and comforted.5^ 

Christine often uses the legal cases of women as a means of demonstrating 
that the law also concerns women. In Sage roy Charles V, she gives an interest- 
ing example of a corrupt law by stating that the Jews had established a law 
according to which men were allowed to sell their women.55 Christine argues 
that such a law contradicts natural law and deprives women of protection and 
defense: the very reason why laws exist. This example underlines Christine's 
argument that laws should protect the vulnerable of society, women as well. 
Christine repeatedly uses rape cases as another example to underline the 
cause of women before the law.56 In the Cité des dames, Christine argues in an 
allegorical fashion that women should be defended by the law, which is based 
on reason, equity and justice. She builds the city of ladies on legal allegories, 
which represent the common Thomistic notion of law which is divisible into 
eternal, natural, human, and divine law.5? 


2 The Defense of Widowed Women to Own and Inherit Possession 


Christine gives legal advice especially to widowed women in two separate 
parts of Trois vertus.58 The status of widowed princesses and high-born ladies 


54 Christine de Pizan, Mutacion de Fortune, vol. 2, v. 7439-7448: "La souvraine et droicte sci- 
ence, / De loys, c'est, par bonne escience, / Vesves et orphenins deffendre, / conforter 
povres, de cuer tendre, / Bien cognoistre la loy de Dieu / Et l'accomplir en chacun lieu 
/ Debouter faulseté et vice, / Deffendre verité propice, / Et de vertus ta bouche ouvrir, / 
Sanz de faulseté te couvrir" 

55 Christine de Pizan, Sage roy Charles V, vol. 2, 2.6: "car, loy escripte ne doit estre contraire à 
celle de Nature, si comme estoit la loy faitte des Juifs, qui disoit que les hommes procoient 
vendre leurs femmes.’ 

56 She discusses rape in her early Sage roy Charles V, Cité des dames (1404-1405), but also in 
her later works, such as Corps de policie (1407) and De paix (1412-1414). See also Paakkinen, 
Gender and Defence of Women, 258-59. 

57 Paakkinen, Gender and Defence of Women, 261-98. 

58 My analysis is based on Charity Cannon Willard's Middle French edition of the Le livre 
des trois vertus. Willard uses five early manuscripts as the basis of her edition. Only one 
of the manuscripts — The Boston ms. 1528 (Boston Public Library, fr. Med. 101) - is an 
autograph. The Boston manuscript is reliable, because it has the hand X, which has been 
identified as Christine's initials. The other original manuscript is the Bnf. fr. 25636 in Paris 
(Bibliothéque nationale de France), but Willard did not consult it and I have not had ac- 
cess to it. The text would provide interesting information with respect to the consistency 
of Christine's terminology, especially because the two later manuscripts which Willard 
uses involve terminological variation. These manuscripts are the ms. Fr. D5 (Oxford, 
Bodleian library), which is dated in the earlier half of the 15th century, and the ms. 427 
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is discussed in the first book, while widowed commoners are addressed in the 
third book. Her advice concerns the property right(s) of both widowed prin- 
cesses and commoners as well as the widow's right to defend herself against 
oppression, which is a right that takes place outside the juridical context. 
Christine gives advice about oppression only to widowed commoners, because 
unlike high-born princesses, widows from lower classes were subject to various 
forms of ill-treatment. However, Christine notes repeatedly that her advice is 
applicable to all classes of women.’ I will start with her advice concerning 
property and inheritance rights. 

When Christine discusses the legal rights of widowed princess, she states 
that the widow's right to inheritance is based on law and reason. She advises 
the widowed princess in the following manner: 


In addition, she will find out what belongs to her, regarding both mov- 
able property and her dower. If she has no children and anyone wishes 
to wrong her by claiming what belongs to her (as often happens to wid- 
owed ladies, be they great or small), she will summon good counseling 
and will use it for protecting and defending her right boldly by law and 
reason. Without using heated and haughty language toward anyone, she 
will state her case or have it stated courteously to everyone, but she will 
protect her right.6° 


In this passage, Christine uses the term “droit” in two different meanings: first, 
to signify the widow’s right (son droit, her right) to own, protect and defend her 
property, namely her movable property (meubles) and her dower; and second, 


(Yale, Beinecke library), dated around 1460. For detailed information of these two manu- 
scripts, see Gilbert Ouy, Christine Reno, and Ines Villela-Petit (eds.), Album Christine de 
Pizan (Turnhout: 2012), 609-11. 

59 Christine de Pizan, Trois vertus, 109, 145, 156. 

60 Christine de Pizan, Trois vertus, 82: “Avec ce, pourpensera a ce qui a elle apertient, tant 
au fait des meubles comme a son douaire. Et s'elle n'a nulz enfans et aucun lui vueille 
faire tort de ce qui lui doit apertenir, si comme souventes fois on fait aux dames vesves — 
soient grandes ou petites — elle apellera bon conseil et en usera en gardant et deffendant 
son droit hardiement par droit et raison, sans se eschaufer en hautaineté de parole vers 
nullui, ains dira sa raison ou fera dire courtoisement a tous et par bel, mais elle gardera 
son droit.” Translation modified. My translation focuses on terminology related to law 
and right, but I use the translations of Charity Cannon Willard and Sarah Lawson as the 
basis of my translation. See the translation of Charity Cannon Willard, Medieval Woman's 
Book of Honor: The Treasury of the City of Ladies, ed. Madeleine Pelner Cosman (New York: 
1989), 120 and that of Sarah Lawson, The Treasure of the City of Ladies; or, the Book of the 
Three Virtues (London: 1986), 84. 
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to signify law and reason (droit et raison), which form the legal foundation of 
the widow's right to own property. Whereas legal counseling provides the in- 
strumental means of defense, law and reason are the principles on which the 
widow's right to own property is founded. Christine follows here the Thomistic 
notion of law, where all just law is based on reason.9! Thus, when she maintains 
that the widow should boldly defend her property right according to law and 
reason, she evokes the Thomistic conception according to which all law has its 
basis in reason. However, unlike Aquinas, Christine seems to advocate an idea 
of subjective rights based on the idea of law as reason.9? 

Christine's discussion of the legal troubles of widowhood here is similar to 
her discussion in her early Mutacion de Fortune, where she discusses the right 
(droit) of widowed women. She describes how widowhood deprives women 
of their happiness, possessions and position, and that widows are often faced 
with confronted with false legal claims. She tells about how hopeless widows 
try to defend themselves by seeking legal advice "by frequenting many cham- 
bers" and laments that: 


Is this a time when girls / ladies, or women of any sort / find support in 
kings, dukes or counts / to help them in their right? Not at all in these de- 
praved days, / when justice, which should be / for them, does not prevail 
/ if they've no money to pay.5? 


Christine laments that no one helps widows to defend their right (droit). She 
maintains that the right of the widow to defend her property is derived from 
the realm of justice. This formulation is also based on a common legal notion 


61 Thomas Aquinas, Summa Theologiae, 1a2ae, q. 9o, a. 1 and q. 97, a. 3; Paakkinen, Gender 
and Defence of Women, 248—249; Richards, “Le Concept de droiture,” 305-15; Richards, 
‘Justice in the Summa of St. Thomas of Aquinas,’ 95-113; Reix, "Christine de Pizan et la 
justice," 129-131. 

62 X Although not all would agree, Brian Tierney maintains that it is possible to educe a sub- 
jective rights theory from Aquinas's writings even if he did not specifically articulate one; 
however, it would need further study to maintain if Christine uses Aquinas's theory as a 
basis for her ideas on subjective rights. See Brian Tierney, "Author's Rejoinder,” The Review 
of Politics 64:3 (2002): 416-20. 

63 Christine de Pizan, Mutacion de Fortune, vol. 3, v. 7034—7042, 94: “Est il le temps que 
damoiselles / Ou dames ou femmes quelconques / Soustenoient roys, ducs ou contes / Et 
les portoient en leur droit? / Nennil, faillis est orendroit, / Et justice, qui favourable / Leur 
doit estre, n'est pas durable / Adés pour elles, se de quoy / Bien payer n'ont" Translation in 
S. Spence, “Here are told the Misfortunes of Women,” in The Defiant Muse: French Feminist 
Poems from the Middle Ages to the Present: A Bilingual Anthology, ed. D.C. Stanton (New 
York: 1986), 35. 
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current at her time: ius est id quod iustum est — “right is what is just"9* She 
reprimands noblemen who have left widows at the mercy of dishonest peti- 
tioners. Christine describes widows as a marginalized group, whose claims are 
based on justice, but who are left without any actual legal help. 

When giving legal advice in Trois vertus to widows of lower social ranks, 
Christine describes that the widow will encounter “various suits and requests" 
that have to do with "debts or disputes over land or pensions" namely the mar- 
ital property.®> Her advice here is considerably more practical and detailed 
than is her advice to well-off princesses. For example, she advises finding a 
good lawyer who is of suitable age and has appropriate characteristics as well 
as experience in legal matters.96 A good lawyer must know both the written 
laws as well as well as the particular laws of a region of the said community in 
order to adequately defend the property right of the widow.®” 

Even though Christine stresses that the widow has a legal claim to her in- 
heritance, the harsh reality is reflected in the tone of her advice. She suggests 
that widowed commoners should avoid legal proceedings and suits because 
they are most likely unaware and naive in juridical matters. Christine's reason 
for such advice is that entering a legal case puts the widow “at the mercy of oth- 
ers" for “people are commonly careless about women’s affairs and cheat them 
when they see the chance"? Widows can become the victims of injustice in 
the court; Christine draws an analogy with a poor dog collapsed in a corner 


64 Paakkinen, Gender and Defence of Women, 250. This notion has its basis in the Roman 
legal tradition, see Dig. 1.1.11. The meaning of ius in classical Roman law was already am- 
biguous. For the development of the notion of ius, see Max Kaser, Das altrémische ius 
(Góttingen: 1949), 7 ff. 

65 Christine de Pizan, Trois vertus, 189: "Le ii point de quoy estes assaillies est de divers plaiz 
et demandes de pluseurs gens ou fait de debtes ou de chalenges de terres ou de rentes." 
Translation in Lawson, The Treasure of the City of Ladies, 156-57. 

66 Christine de Pizan, Trois vertus, 191. 

67 Ibid.: “[O]uvrer par conseil de sages coustumiers et clers bien apris les sciences de droit 
et de lois" Translation modified. Cf. Lawson, The Treasure of the City of Ladies, 158. The 
late manuscript Y uses both the term “droit” and "loy" in the singular, that is: “sciences de 
droit et de loy". Christine might have referred here to the so-called ius scriptum, that is 
written law including civil and canon law, which was taught at the universities, in contrast 
to "lois" as the particular laws of a region, especially statutory law. Christine thus advises 
that a good lawyer should study the law (ius/droit) and the relevant legislation (leges, ius 
proprium/loy) of the area. 

68 Christine de Pizan, Trois vertus, 190: "l'autre que il convient que elle se mette en dongier 
d'autrui pour faire solliciter ses besoignes, et gens sont communement mal diligens des 
besoignes aux femmes et voulentiers les trompent et mettent en despens.” Translation in 
Lawson, The Treasure of the City of Ladies, 157. 
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while other rapacious dogs attack her. She encourages widows to carefully 
consider whether or not to take the matter further and writes: "She ought to 
make every reasonable offer to settle out of court, considering carefully what is 
asked of her"&6? Her advice is realistic rather than optimistic; defending oneself 
successfully in a literally man-made court of law could be extremely difficult, 
humiliating and financially devastating for widows. Also, in a settlement, the 
widow would retain agency and control the outcome. If justice is not to be 
had in court, negotiated settlements provide a means to secure the possessions 
that matter most to the widow. 


3 The Right of Others and the Right to Resist Oppression 


In Trois vertus, Christine also discusses rights and law outside the courtroom. 
She discusses the right of other people as a question related to natural, moral 
law and the widow's right to resist oppression and “harshness”, that is ill- 
treatment from malicious people, in order to lead a happy life. I will discuss 
each of these themes in turn. After warning the widowed commoner about the 
pitfalls of legal disputes, Christine advises the widow on how to conduct her- 
self if she has to bea defendant. She underlines that the widow should not only 
look after her self-interest, but also be mindful of the right of others, stating: 
"Even if there are no letters or witnesses, if her conscience feels that something 
is owed, she must take good care not to withhold the right of others, for she 
would be weighing down her husband's soul and her own.””° 

As well as defending her own right to inheritance, the widow has to be care- 
ful not to retain the right of others (le droit d'aultrui). Christine stresses that 
taking the right of others into consideration is connected to salvation, for the 
widow would be weighing down her own soul if she withholds anything that 
belongs to other people. An individual restraining the right of others is ac- 
countable to God as well as to an earthly judge. This suggests that respecting 


69 Christine de Pizan, Trois vertus, 190: "Et se doit mettre en tous ses devoirs offrir raisonable- 
ment par bon conseil de ce que on lui demande, ou se il fault que elle soit demanderesse, 
que elle pourchace avant le sien courtoisement et regarde se par autre voye le pourra 
traire.” Translation in Lawson, The Treasure of the City of Ladies, 158. 

70 Christine de Pizan, Trois vertus, 191: “Se on l'assault par debtes, regarde quelle accion et 
quelle cause les demandeurs ont — poson toutesvoies qu'il n'y ait lettre ne tesmoins -, se 
sa conscience sent que quelque chose soit deue, garde soy bien que elle ne retiengne le 
droit d'aultrui, car elle chargeroit l'ame de son mary et la sienne.” Translation modified. Cf. 
the translation in Lawson, The Treasure of the City of Ladies, 158. 
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the right of others is not only a matter of man-made law, but also of morallaw. 
According to the Thomistic conception, an offense against natural, moral law 
is a sin, while an offense against written law is a crime (most crimes are also 
sins and vice versa).”! According to Christine, withholding the right of others 
is a sin. 

When Christine states that the widow has a right to defend herself against 
harshness, her advice pertains to contexts outside the legal context. By harsh- 
ness she means the way that people who used to honor the widow while her 
husband was still alive, turn against her, using evil speech and exhibiting quar- 
relsome behavior. Christine's advice against harshness is situated just before 
she begins to give legal advice for widowed commoners concerning their prop- 
erty. Her advice is that a widow should be cautious not to quarrel with people, 
including her servants, and "always speak eloquently as well as protect your 
right, and by doing this and by not associating much with hostile people if you 
do not need to, you will avoid being injured and dominated by other people" 73 
Concerning this particular advice, the manuscripts offer an interpretative 
challenge concerning terminology. The main question is whether Christine is 
using technical, legal language in this context, which is traditionally not under- 
stood as a legal matter. If she is indeed using legal language, she would be re- 
ferring to the moral rights of a widow, which would be significant, because the 
idea of intrinsic moral rights was still developing in her own time. The Boston 
manuscript, which is original to Christine, reads as follows: "tousjours parler 
bel et garder vostre droit”.4 I have translated the term “droit” as right, but other 
translations are possible as well, such as “her due"75 The term can also be trans- 
lated as "principledness" in the sense that the widow should “keep straight’, 
that is maintain her virtue and honor even when other people are determined 


71 X According to Aquinas, natural law is morality and therefore every act against natural law 
is a sin. Human law should be in accordance with natural law and directed for the com- 
mon good of the community. Because the function of human law is to support natural law 
and peace in the community, it can also decree on matters that are not sins, such as traffic 
rules. Thomas Aquinas, Summa theologiae, 1a2ae, q. 100, a. 1; q. 100, a. 9, and q. 104, a. 1. 

72 Christine de Pizan, Trois vertus, 189. 

73 Christine de Pizan, Trois vertus, 190: "[T]ousjours parler [bel] et garder [et gardant] vostre 
droit, — et par ainsi faire, et par pou vous mesler avec diverses gens [diverses personnes] 
se besoing ne vous en est, eschiverez que vous ne soiez folees ne suppeditees par aultrui." 
Translation modified. Cf. the translation in Lawson, The Treasure of the City of Ladies, 157. 
The differences between the manuscripts are marked by brackets. 

74 Christine de Pizan, Trois vertus, 190. 

75 Inthe Latin tradition ius suum, equivalent to “son droit" is often translated as “her due”. 
Dig 1.1.10 pr. 
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to verbally abuse her.79 If the sentence is translated in this manner, it would 
read as follows “always speak eloquently and keep (yourselves) straight" If this 
is the correct translation, then Christine urges widows not to give in to the 
pressure of evil people. 

It is equally possible that Christine intended the meaning of the sentence 
to be interpreted in multiple ways. The manuscript tradition offers interesting 
deviations with respect to the spelling of the above sentence. In the late Yale 
manuscript (ms. 427, ca. 1460), the term "garder" is not in the infinitive mode, 
but in the present participle: “gardant”. Thus, the sentence can be translated as 
follows: “Always speak eloquently, protecting your right" The participle adds 
to the possessiveness of the polite "vostre" form, therefore strengthening the 
interpretation, according to which the term “droit” should be translated as a 
right. Translating the term "droit" as "straight" in this case would make the sen- 
tence unintelligible. 

The beginning of the sentence “tousjours parler bel’, that is, “always speak 
eloquently (or beautifully)" contains a clue to its proper interpretation. The 
term “bel” must be understood as more than just nice, pretty words. When con- 
joining “bel” with "parole" (speech or language), the pair can be interpreted 
as meaning "rhetoric". Therefore, when Christine exhorts the widow to “parler 
bel" she tells her to skillfully use language as a means of defense. Interestingly, 
the term "bel" is missing from the late Oxford manuscript copied in the middle 
of the 15th century (tousjours parler [...] et garder vostre droit).”” The sentence 
can be translated as follows: "Always speak [out] and protect your right." In 
this case, the term "droit" cannot be translated in the sense of principledness. 
"Always speak and keep yourself straight" would make the sentence nonsensi- 
cal. The sentence as it is recorded in the Oxford manuscript would therefore 
signify speaking out and articulating one's rights. 

The copying of neither the Yale manuscript, with the infinitive of “garder”, nor 
the Oxford manuscript, without the term "bel", were supervised by Christine. 
Both are less authoritative, especially when one separates out and isolates the 
deviations from the autograph. Nevertheless, it is interesting that both copyists 
assumed that Christine intended the term “droit” to be interpreted as a “right”. 
Neither of the variations are due to a spelling mistake — both texts remain in- 
telligible and fluent despite the terminological changes. 


76  Iamthankfulto Earl Jeffrey Richards for pointing out at the Christine de Pizan Conference 
held in Poznan, July 2012, other possibilities for translating this sentence. 

77 Ms. Fr. Ds. See the description of this manuscript in Christine de Pizan, Trois Vertus, 
XX-XXi. 
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Some of the modern translators have also translated the expression "garder 
vostre droit" in a similar way to my own translation. There are two English 
translations of Trois vertus, and the part in which Christine advises widowed 
commoners has been translated in The Selected Writings of Christine de Pizan. 
Charity Cannon Willard translates the sentence in her translation of the Trois 
vertus (entitled Medieval Woman's Book of Honor) as follows: "protecting your 
own interests’,”® while Sarah Lawson's translation of Trois vertus reads: “pro- 
tect your rights"7? Renate Blumenfeld-Kosinski and Kevin Brownlee translates 
the sentence as: "look out for your rights"? Therefore, despite the fact that the 
sentence can be understood as principledness, none of the modern scholars 
interpret the term as principledness. It is noteworthy that both Lawson and 
Blumenfeld-Kosinski, together with Brownlee, translate the term “droit”, which 
is in the singular, into the plural form: “rights”. The reason for this, in addition 
to being more fluent, might be the fact that the term “droit” is related to the 
Latin term ius, which was also used in the singular when referring to rights in 
the plural.?! 

The context of Christine's advice for a widow to protect her right concerns 
harshness. Christine describes how a widow will find that people who used to 
honor her while married will now turn against her. Harshness touches espe- 
cially poor women, because “in their affairs they do not find pity from anyone" 82 
As the first remedy against harshness, Christine recommends that a widow 
should turn to God for help and consolation.®? Second, she urges the widow 
to dispose her heart “to be kind in speech and defer to everyone”®* and to be 
humble in clothing and countenance. The purpose of this behavior is for the 
widow to defend herself. The third remedy stands out from the previous two: 


Third, in spite of what we just said about sweet and humble words, ap- 
parel, and countenance, nevertheless you must take the advice of good 


78 | Willard, Le livre des trois vertus, 198. 

79 Lawson, The Treasure of the City of Ladies, 157. 

80 Renate Blumenfeld-Kosinksi and Kevin Brownlee (eds.), The Selected Writings of Christine 
de Pizan (New York: 1997), 169. 

81 Paakkinen, Gender and Defence of Women, 244-48. 

82 Christine de Pizan, Trois vertus, 188: "parce que en leurs affaires ne treuvent pitié si comme 
en nullui" Translation in Lawson 1986, 156. 

83 Christine de Pizan, Trois vertus, 189. 

84 Ibid.: “Le ii: remede est que il convient que vous disposiez vostre cuer a ester doulces et 
benignes en parole et en recerence a toute gent, si que par celle voye vous matiez et fle- 
chissiez les courages des felons, et par doulces prieres et humbles requestes.” Translation 
in Lawson, The Treasure of the City of Ladies, 157. 
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prudence and wise conduct on how to defend [and protect] yourself 
against those only too willing to injure you.85 


Christine urges the widow to “defend and protect" (deffendrez [deffendres et 
garderes]) herself. Her choice of words here is especially interesting because 
she uses the terms to "defend and protect" together elsewhere in political and 
legal contexts. She argues, for example, in Fais et bonnes meurs du sage roy 
Charles V that the function of armed forces is to protect and defend (garder 
et deffendre) the common good, including women.6 In Mutacion de Fortune, 
Christine underlines that widows and the poor should be defended (deffendre) 
by law.8” In L'advision Cristine, she argues that the public good and the rights of 
the innocent must be defended.9? Lady Rectitude's (dame Droiture) role in Cité 


85 Christine de Pizan, Trois vertus, 190: “Item, le iii:e point est que nonobstant les choses 
dessudictes et que en paroles, abiz et contenances soiez doulces et humbles, que vous 
avisiez par bonne prudence et sage gouvernement comment vous vous deffendrez [vous 
vous deffendres et garderes] de ceulz qui trop vous vouldront fouler [grever, fouller et 
opresses]." Translation modified. Cf. Willard, Le livre des trois vertus, 198; Lawson, The 
Treasure of the City of Ladies, 157; and Blumenfeld-Kosinski and Brownlee, The Selected 
Writings of Christine de Pizan, 169. Brackets denote different versions in the manuscripts. 
While the Boston ms. 1528 manuscript, which is the base manuscript for Willard's edition 
of the Trois vertus, reads “vous vous deffendrez’, using only the term “deffendres’, the four 
control manuscripts (The Bruxelles ms. 10 973, dated around 1450; Yale ms. 427, dated 
around 1460; Oxford ms. Fr. D5, dated 15th century; and Paris ms. fr. 452, the second half of 
the 15th century) use two verbs, namely, “to defend and protect" (deffendres et garderes). 
Also, the printed version of Antoine Vérard, dated 1497, contains both terms. In addition, 
the 1536 printed version of André et Janot contains both terms and an addition, which 
reads as follows: “defend and protect yourself against those who are bent on tormenting, 
injuring and oppressing [grever, fouller et opresses] you". However, due to the late date 
of the André et Janot manuscript, the addition, although interesting, is not significant. 
Because the pair of terms “deffendres et garderes" often occurs in other manuscripts, it 
is likely that this expression is original to Christine. Also, Christine used the expression 
"defend and protect" elsewhere when discussing legal matters. Whether or not Christine 
intended to use both terms does not significantly change the meaning of the sentence, 
but it does add weight to her argument in defense of women. 

86 Christine de Pizan, Sage roy Charles V, 112—114, 116: “pour garder et deffendre [...] le bien 
commun." 

87 Christine de Pizan, Mutacion de Fortune, vol. 2, v. 7442—7444: "Vesves et orphenins deffen- 
dre, / conforter povres, de cuer tendre." 

88 Christine de Pizan, LAdvision Cristine, 2.19, 84: "C'est assavoir pour la loy de Dieu contre 
les mescoroians ou herites contraires a la foy. Item, pour deffendre l'Eglise, son prince, 
son pais, sa terre, le bien publique, le droit des innocens et ses propres choses. Autrement 
n'es loy qui le permette ne n'est bataille juste et sans dampnacion." Glenda McLeod and 
Charity Cannon Willard (trans.), The Vision of Christine de Pizan (Cambridge, UK: 2005), 82. 
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des dames is to defend women.9? When the Virgin Mary is nominated as the 
ruler of Cité des dames, Christine names her as the defenseless and protectress 
of women against all enemies.?? The way Christine uses these terms in her 
oeuvre is connected to defending the deprived and defenseless, a category of 
activity which includes women in general and widows in particular. 

Taking into account that, first, according to my interpretation, Christine 
uses the term "droit" as "right" in this context, and second, that Christine also 
uses other legal terms in this context, I argue that Christine states that the 
widow has a moral right to defend herself against oppression. When Christine 
urges the widow to defend and protect herself against aggressors who will 
injure her, she brings the legal into the everyday lives of medieval women. 
Christine affirms that a widow should “protect her right" in order to “avoid 
being injured and dominated by other people". The overall style and tone of 
Christine's advice, therefore, suggests that the widow's right to protect herself 
against oppression is based on God's justice, although not protected by law in 
contemporary legislation. The right in question does not have to do with prop- 
erty, but instead has to do with the way the widow is entitled to be treated. By 
protecting her right, the widow avoids being injured and dominated by other 
people. Consequently, a widow has the right not to be treated in an oppres- 
sive manner. When one considers what the opposites of injury and domina- 
tion are, one can conclude that Christine argues for respecting the widow and 
considering her worth as a human being. Defending the shared humanity and 
equal value of the sexes, and the goodness and virtuous nature of women, was 
a central theme in Christine's Cité des dames. Because Trois vertus was written 
as a sequel to Cité des dames, the moral-philosophical bases of Christine's ar- 
guments in Trois vertus are established in Cité des dames. There she argues as 
follows: "There is not the slightest doubt that women belong to the people of 
God and are human creatures as much as men, and are not another kind or of 
dissimilar generation."?! 


89 Christine de Pizan, Cité des dames, 1.5, 58: “porter le droit des povres et des ignocens, 
ne grever autrui par exurpacion, soustenir la renommee des accusez sanz cause. Je 
suis escu et deffence des sers de Dieu.” Translation modified. Cf. the translations in 
Earl Jeffrey Richards (trans.), The Book of the City of Ladies (New York: 1989), 1.5.1, 12 and 
Rosalind Brown-Grant, The Book of the City of Ladies (Harmondsworth: 1999), 13. 

9o Christine de Pizan, Cité des dames, 3.1, 432: "deffenderresse, protectarresse et garde contre 
tous assaulx d'annemis". 

91 Christine de Pizan, Cité des dames, 2.54, 376-378: “Et n'est mie doubte que les femmes sont 
aussi bien ou nombre du people de Dieu et de creature humaine que sont les hommes, et 
non mie une autre espece, ne de dessemblable generacion." Translation mine. 
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4 Conclusion 


According to Christine, women deserve to be recognized as human beings in 
the same way as men.?? When advising widows, Christine uses forceful termi- 
nology to describe the injury and domination widows are bound to encounter 
on account of their sex. She describes the anguish of widows and the pitiless- 
ness and harshness of people.?? Taking into account that Christine underlines 
that the purpose of law is to protect and defend the defenseless and the fragile 
in society, including widows, it is likely that she emphasizes that the widow has 
the right to be treated as a human being. According to her, this right is based 
on moral law, even though there are no written, man-made laws to secure 
these rights. Christine treats widows as a marginalized group who should be 
protected by the law and by contemporary legislation. She argues that certain 
rights are also applicable outside legal proceedings and the courtroom. The 
right to defend oneself against oppression is based on the shared humanity of 
all women and all men. 
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CHAPTER 6 


Can Animals Have Rights? 
Conrad Summenhart and Francisco de Vitoria 
at the Margins of Rights Language 


Jussi Varkemaa 


1 Introduction 


To apply the concept of rights to animals extends the area of the applicability 
of the concept to the margins by raising aspects that remain implicit and un- 
recognized in the normal usage of a language. As a consequence, a new light 
will be shed on the concept and its function. This is the methodological cor- 
nerstone of my enquiry. Although I believe that the chosen approach could 
prove to be valid and fruitful when applied to our contemporary discourse on 
rights! I will conduct a historical inquiry discussing Conrad Summenhart's 
(1455-1502) and Francisco de Vitoria's (1473-1546) language of rights. They 
both posed the question whether animals have rights. Summenhart was a 
German theologian who was educated in Paris and held a Chair of Theology 
(via antiqua) at the University of Tübingen. Vitoria, almost Summenhart's con- 
temporary, was of Spanish origin and also studied in Paris. From Paris, Vitoria 
returned to Spain and his academic career culminated as Professor of Theology 
at the University of Salamanca.? Summenhart and Vitoria make an interesting 
pair. Both theorists wrote extensively on individual rights. Further, in defining 
rights terminology Vitoria drew explicitly on Summenhart's language. When 
Summenhart and Vitoria discussed the question whether animals could have 
rights, they made it clear that the inquiry probes the margins of the language of 


1 For modern discourse on animal rights, see, e.g., Peter Singer, Animal Liberation: A New Ethics 
for Our Treatment of Animals (Sydney: 1975); Steven M. Wise, Rattling the Cage: Toward Legal 
Rights for Animals (Cambridge, MA: 2000); Sue Donaldson and Will Kymlicka, Zoopolis: A 
Political Theory of Animal Rights (Oxford: 2011). 

2 For biographical information on Summenhart and Vitoria, see Helmut Feld, “Konrad 
Summenhart: Theologe der kirchlichen Reform vor der Reformation," Rottenburger Jahrbuch 
für Kirchengeschichte 11 (1992): 85-116, and Carlos G. Noreña, Studies in Spanish Renaissance 
Thought (Hague: 1975), 38-73. 
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rights — and they gave different answers. Summenhart admitted that animals 
could have rights whereas Vitoria emphatically refuted Summenhart.? 

In our current discourse, animal rights are often spoken of in a very general 
sense. "Animal rights' is a generic term that in popular and casual use refers in- 
discriminately to a wide range of views about how animals should be protected 
against improper human practices."^ In contrast to this approach, I will focus 
on specific terminology. My main focus is to clarify Summenhart's and Vitoria's 
understanding of the term right (ius) by asking how they associated rights to 
individual agency, and to animal agency. To refer to Summenhart's and Vitoria's 
language as a language of individual rights deserves some explanation. I do not 
insist that Summenhart and Vitoria spoke of individual or subjective rights in 
the sense or senses current in our contemporary discourse. Further, I will de- 
liberately avoid modeling their account using a modern concept of rights, but 
rather, my intention is to appreciate 16th-century discourse on its own terms. 
Yet, having said that, my reference does nevertheless contain a claim for con- 
tinuity, namely that Summenhart's and Vitoria's usage of the Latin term íus 
resonates with our modern ways of understanding the concept of rights. For 
their own part, Summenhart's and Vitoria's language sheds light on the follow- 
ing central questions: What are rights all about? What is the historical develop- 
ment that has given us the term "right" to be used in the way that we may speak 
of human rights and animal rights? 


2 Conrad Summenhart's Opus septipartitum 


An important summary of the late medieval language of rights can be found 
in Conrad Summenhart's massive work Opus septipartitum de contractibus 
pro foro conscientiae atque theologico (1500) Summenhart's book belongs to 
the genre of casuistic moral theology. The bulk of the book deals with various 


3 For Summenhart's language of rights, see Annabel S. Brett, Liberty, Right and Nature: 
Individual Rights in Later Scholasticism (Cambridge, UK: 1997), 34-43; Brian Tierney, The 
Idea of Natural Rights: Studies on Natural Rights, Natural Law and Church Law 150-1625 
(Atlanta, GA: 1997), 242-52; Jussi Varkemaa, Conrad Summenhart's Theory of Individual 
Rights (Leiden: 2011). For Vitoria's language, see Daniel Deckers, Gerechtigkeit und Recht: Eine 
historisch-kritische Untersuchung der Gerechtigkeitslehre des Francisco de Vitoria (1483-1546) 
(Freiburg: 1991); Brett, Liberty, Right and Nature, 123-137, and Tierney, The Idea of Natural 
Rights, 255-301. 

4 Tom L. Beauchamp, "Rights Theory and Animal Rights,’ in The Oxford Handbook of Animal 
Ethics, eds. T.L. Beauchamp and R.G. Frey (Oxford: 2011), 200. 

5 Conrad Summenhart, Opus septipartitum de contractibus pro foro conscientiae atque theo- 
logico (Hagenau: 1500). 
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economic contracts that are being analyzed from a moral point of view with 
the practical aim of distinguishing licit forms of contract from illicit contracts. 
The work begins with a preliminary treatise, which is there to prepare the 
reader for the casuistic analysis of the other treatises. This preliminary mate- 
rial includes an account of individual rights.® 

On the pages of Opus septipartitum, Summenhart promotes a view that right 
(ius) is defined as a power that is possessed by an individual human being. It is 
distinctive of right that it is a power given by law, it is a power to act licitly, or 
licit power. In an elementary sense, Summenhart's language of rights describes 
individual persons as agents with a licit sphere of action in society. In describ- 
ing right as licit power, Summenhart was not introducing a novelty into late 
medieval legal thought. His work is best understood as a summary of a series 
of discussions, which for more than two centuries had attracted theorists to 
debate on the proper meaning of ius, mostly in academic circles. What makes 
Summenhart stand out from his predecessors is his effort to systematize rights 
language and clarify the basic terminology in considerable, even scientific, 
detail. 

At the center of Summenhart's work is a legal entity signified by the term 
right (ius). Summenhart’s characterizes right in the following way: “Right is a 
proximate power or faculty appropriate to someone according to the dictate of 
primary justice. And again: Right is a proximate power or faculty appropriate 
to someone according to the dictate of right reason." 

Summenhart thus describes ius providing two definitions that are almost 
identical. These definitions are not in fact Summenhart's own, for he has taken 
them from the works of the French theologian Jean Gerson (1363-1429). The 
definitions are offered in standard scholastic fashion. First is mentioned the 
genus term (“proximate power or faculty"), and after this follows differentia 
specifica (“appropriate to someone according to the dictate of primary justice, 


6 Despite its practical orientation, the book is not a handy manual for the pious businessman. 
The book comprises a hundred questions that fulfil more than 700 modern pages, and the 
method is fully cultivated scholastic analysis with its extensive use of distinctions. There is 
an individual treatise on loans (mutuum), contracts of sale (emptio et venditio), the specific 
case of the sale of census or redditus, partnerships (societas), leases (locatio et conductio), and 
exchange (cambio). See Varkemaa, Conrad Summenhart's Theory. 

7 Forthe late medieval discourse on rights, see Brett, Liberty, Right and Nature; Tierney, The 
Idea of Natural Rights; Virpi Makinen, Property Rights in the Late Medieval Discussion on 
Franciscan Poverty (Leuven: 2001); and Varkemaa, Conrad Summenhart's Theory. 

8 Summenhart, Opus septipartitum, q. 1, sig. A6r: "Ius est potestas vel facultas propinqua con- 
veniens alicui secundum dictamen prime iusticie. Et iterum. Ius est potestas vel facultas pro- 
pinqua conveniens alicui secundum dictamen recte rationis." All translations from Latin into 
English are my own. 
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or right reason") by which the entity is distinguished from all other members 
of the same genus.? 

After introducing the definition, Summenhart scrutinizes it clause by 
clause. In the course of his discussion, Summenhart comes to recognize that 
animals and other creatures can be credited with possessing rights, there being 
two attributes or expressions in the definition that guide Summenhart to that 
conclusion. The first is the attribute “proximate” that specifies the genus term 
"faculty or power". The second is the rather abstract expression that connects 
right to “the dictate of primary justice, or right reason". 

The attribute “proximate” derives from late medieval natural philosophy. 
Thus, the indication is that in order to understand what kind of power ius is 
we need to consult the language of natural philosophy. In natural philosophy, 
proximate power (potestas propinqua) was distinguished from remote power 
(potestas remota). In the literature on De anima, one particular theme in which 
the distinction was applied was the soul's relationship to the body. For ex- 
ample, in speaking of eyesight, Pierre D'Ailly (1351-1420) maintained that the 
potency of vision (of the soul) is equally in the foot as in the eye. To explain 
why the foot could not see, he explained that in the foot there is no proximate 
power of seeing, but a remote power, “because the soul without those disposi- 
tions required for its operation is not called proximate power, but remote"? 
Although the principle potentiality required for operation was present in the 
remote power, it could not operate for it was without the dispositions required 
for operation. Correspondingly, a power was proximate power when it had 
the principle potentiality with the requisite operative dispositions. This is ex- 
actly how Summenhart understands the attribute “proximate”. He stresses that 
“proximate” is there in the definition to exclude remote power, and defines that 
right as a proximate power is an active potency, that is, *a potency of acting 
something with regard to something”! 

At first sight the attribute “proximate” does not seem to do very much in 
the definition of ius. The attribute “proximate” specifies that right is a power 


9 Jean Gerson, De vita spirituali animae, in Opera omnia, tom. 3, ed. Ellies Du Pin 
(Antwerpen: 1706, repr. G. Olms, 1987), lectio 3, 26; Jean Gerson, De potestate ecclesias- 
tica & de origine iuris et legum, in Opera omnia, tom. 2, ed. Ellies Du Pin (Antwerpen: 
1706, repr. G. Olms, 1987), consideratio 13, 250. For Gerson's language, see, e.g., Varkemaa, 
Conrad Summenhart's Theory, 44—55. 

10 Pierre D'Ailly, Tractatus de anima, in Olaf Pluta, Die Philosophische Psychologie des Peter 
von Ailly: Ein Beitrag zur Geschichte der Philosophie des späten Mittelalters (Amsterdam: 
1987), n. 

11  Summenhart, Opus septipartitum, q. 1, sig. A7r: “Nam facultas significat potentiam active 
se habentem, id est potentiam aliquid agendi circa aliquid. Similiter et potestas si proprie 
capiatur significat tamen potentiam active se habentem." 
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or potency of acting. Yet, the potency of acting is something that one would 
associate with the expression "faculty or power" in the first place, even without 
the attribute “proximate”. The attribute “proximate” is, however, significant in 
principle because it establishes a connection between the language of rights 
and the language of natural philosophy. As a proximate power, right belongs 
to the same genus with all proximate powers that we encounter in the natural 
realm. This is one factor that explains why Summenhart does not find it prob- 
lematic to attribute rights to animals and other natural agents. 

Yet, it is distinctive of a right that is belongs to normative reality. In 
Summenhart's definition, the normative qualification of power is made by the 
last clause of the description "appropriate to someone according to the dictate 
of right reason, or primary justice" Summenhart explains that “power that is 
appropriate to someone according to the dictate of primary justice is power of 
acting licitly" Thus, for Summenhart, right differs from all other agent powers 
in that it is a principle of licit agency.2 

Compared to the scientific accuracy of the expression “proximate power 
or faculty" the reference to the "dictate of right reason, or primary justice" is 
distinctively general or abstract characterization. Summenhart develops the 
characterization in two directions. On the one hand, he translates it into a 
more concrete form, on the other hand, he follows its abstract implications to 
some fundamental conclusions. 

To concretize the expression "dictate of right reason" Summenhart explains 
that the term "dictate" is taken as "law". Further, the "dictate of right reason" is 
equal to "reasonable instituted law", or simply "law". Right is thus a law-given 
power. It is law that defines right and grants it to someone, who thereby be- 
comes the right-holder.-? Summenhart moves in an abstract direction when 
he carries out a demonstration that is there to show how the two definitions 
of ius are in fact equivalent or “return to the same" Concomitantly, he recog- 
nizes certain assumptions from theological metaphysics in the background of 
Gerson's language of rights. As noted above, the definition from Gerson's De 
vita spirituali animae locates the origin of right in the dictate of right reason, 
and the definition from De potestate ecclesiastica in the dictate of primary jus- 
tice. In explaining this, Summenhart notes that there are two ways to under- 
stand the term “right reason" First, “right reason" may refer to what is originally 


12  Summenhart, Opus septipartitum, q. 1, sig. A7r: "Potestas autem secundum dictamen 
prime iusticie alicui conveniens est potestas licite agendi aliquid." 

13  Summenhart, Opus septipartitum, q. 1, sig. A6v: "Et dictamen accipitur in illa descriptione 
iuris pro lege, hoc dico, quia dictamen equivoce accipitur aliquando pro lege dictata, ali- 
quando pro actu rationis dictantis.” 
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and essentially right and, in this sense right reason is the same as primary jus- 
tice. By pointing this, Summenhart seems to refer to Gerson's note that "as at- 
tributed to God the dictate of right reason and primary justice are synonyms".^ 
Summenhart continues that, secondly, “right reason" is taken more generally, 
meaning either the essential right reason that is in God only or the participa- 
tive right reason that is encountered in rational creatures. Summenhart's point 
is that all dictates of the participative right reason are reduced to the essential 
right reason and consequently to primary justice that is in God.15 

There is nothing remarkable in the view that the ultimate source of ius is 
God. However, if we associate this notion with the idea of ius as a proximate 
power or faculty, we may follow the reasoning in an interesting direction. 
Namely, it is apparent that God has created all beings (by His dictate), giving 
them existence and other natural faculties. Could all creatures therefore be 
credited with having rights? Summenhart follows the reasoning and ends up 
with this conclusion:!6 


From the very fact that God has communicated this gift viz. existence to 
a being, this being has the right of resisting those who want to take 
the gift away from it. Similarly, on the same gift is founded to animals 
the right to take food to preserve their existence, in this way the wolf 
has the right and dominium to attack the animals, and birds have the right 
to collect grain and seeds and the like for their sustenance, in this way 
they have the right to nest in our gardens, because God gave them po- 
tency to engender fledglings and to nourish them, therefore he gave them 
also a right in the instruments by means of which they can do it properly, 


14 Gerson, De potestate ecclesiastica, consideratio 13, 250: "Ius est potestas, seu facultas pro- 
pinqua conveniens alicui secundum dictamen primae Justitiae. Porro dictamen hoc, Lex 
dicitur, quia Lex est Regula conformitatem habens ad dictamen rectae rationis: dictamen 
vero rectae rationis & primae Justitiae conveniunt in Deo synonime.” 

15  Summenhart, Opus septipartitum, q. 1, sig. A6v: "Quarta suppositio, secunda descriptio 
redit in idem cum prima. Nam in secunda descriptione, tres prime clausule sunt omnino 
eedem in utraque. Sed et quarta clausula licet secundum vocem aliter ponatur in prima 
et secunda tamen in re est eadem utrobique, quod sic probatur. Recta ratio accipitur vel 
pro ea recta ratione que primo originaliter et essentialiter est recta, et tunc idem est quod 
prima iusticia, et sic ille clausule omnino equivalent in prima et secunda descriptionibus, 
aut recta ratio accipitur generaliter ad rationem rectam sive illa sit recta ratio essentialiter 
qualis est in solo deo, sive participative qualis reperitur in creaturis rationalibus. Et tunc 
illa clausula secunde descriptionis iterum redit in idem cum clausula prime, quia omne 
dictamen illius rationis recte que est participative recta ratio, reducitur ad rationem rec- 
tam que est essentialiter recta ratio, et per consequens reducitur ad primam iusticiam." 

16 Here, Summenhart is following Gerson's lead. See Gerson, De vita spirituali animae, lectio 
3, 26. 
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and this dominium is founded on a natural gift communicated to them 
by God. 


All creatures have rights that are based on their existence and other faculties 
given to them by God.!® 

But, what is the significance of animals' rights? What do rights contribute to 
animal existence? This issue is connected to a more general question about the 
function of rights. What are rights all about? A modern reader is accustomed 
to associate rights with individual liberty and justified claims that impose ob- 
ligations on others. Accordingly, our contemporary discourse on animal rights 
provokes claims that humans are obligated to provide animals with an envi- 
ronment where animals can realize their natural capabilities.? It should be 
noted that in attributing ius to animals, Summenhart is not promoting ani- 
mal rights in this sense familiar to us. In his language, ius is a principle of licit 
agency. This is not to say that attributes such as legal protection or claims for 
immunity are alien to Summenhart's language. Summenhart does associate 
such attributes to rights, especially when discussing juridical property rights. 
But this does change the principal point that for Summenhart, the basic func- 
tion of ius is to justify individual agency. And in speaking of animals’ rights, 
Summenhart is using the term ius and the concept of a right in its very basic 


17  Summenhart, Opus septipartitum, q. 4, sig. Car: “[...] eoipso enim quod deus alicui rei 
communicavit hoc donum scilicet existentiam habet talis res ius resistendi eis que ei illud 
donum auferre vellent. Similiter in eodem dono fundatur animalibus ius accipiendi ali- 
menta quibus conservetur existentia, hoc modo lupus habet ius et dominium invadendi 
alia animalia, et aves habent ius colligendi grana vel semina et consimilia quibus susten- 
tantur, hoc modo habent ius nidificandi in arboribus nostris, quia deus eis dedit poten- 
tiam generandi pullos et eos educandi, igitur etiam dedit eis ius in mediis quibus hoc 
commode facerent, et illud dominium fundatur in dono naturali eis communicato per 
deum.” 

18  Inthe preceding legal tradition, the most influential text where ius was associated with 
animals was Ulpian's definition of ius naturale in the Institutes. Ulpian defines ius na- 
turale as “what nature taught all animals" (D. 1.1.1.3). Ulpian's examples “to reproduce, 
to educate one's offspring and the like" connect ius naturale, natural right or law, with 
instinctual behavior shared by humans and other animals alike. In speaking of animals' 
rights, in the quotation above, Summenhart makes no reference to Ulpian. It may also be 
good to note that his view is not in any way related to the context of animal trials, which 
were a rather bizarre legal phenomenon of the medieval world. For animal trials, see Jen 
Girgen, “The Historical and Contemporary Prosecution and Punishment of Animals,’ 
Animal Law Review 9 (2003): 97-22. 

19 Fora capability approach in animal ethics, see Martha Nussbaum, “The Capabilities 
Approach and Animal Entitlements, in The Oxford Handbook of Animal Ethics, eds. 
T.L. Beauchamp and R.G. Frey (Oxford: 2011), 228—54. 
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sense. Although animals' rights reflect God's right reason and justice they do 
not impose any obligations on humans or other creatures. 

Summenhart' view of ius is without doubt relevant when we are evaluating 
the moral actions of human persons in society, which of course is what primar- 
ily interests Summenhart in his Opus septipartitum. However, when applied 
to animals, the language of rights seems to lose its edge and relevance. There 
seems to be little point in inquiring whether a sheep, for example, is acting 
licitly when it is eating grass. What is distinctive of the language of rights is 
that it is normative language, and if that normative aspect becomes irrelevant 
and futile, there seems to be little difference between the language of rights 
and the physical language of natural philosophy?? However, in Summenhart's 
reasoning, as quoted above, there are two aspects worth noticing. The first 
one is directly related to animals and it concerns the status of animals and 
their relation to human beings. By attributing rights to animals, Summenhart 
grants animals entrance to the realm of justice in the same role as human be- 
ings: both are agents in a common realm of justice. Summenhart's language of 
rights does not recognize any categorical distinction between human beings 
and animals. 

The second feature is related to the concept of rights and it concerns human 
beings, in particular, the natural rights of human beings. Summenhart's rea- 
soning suggests that the God-given natural powers and faculties of human 
beings should be given a status of a prima facie right. This, in turn, suggests 
a liberty-based approach to rights. Man has a natural right to actualize his 
God-given abilities, as long as he does not act against the law. In the context of 
this discussion, the law is given a secondary role in the formation of a right; the 
law is not needed to justify man's natural powers, which carry the status of a 
prima facie right because of their God-given origin?! 

Summenhart's language includes a central term that we have not yet dis- 
cussed. In the quotation above, Summenhart speaks of the rights of animals 
using the expression ius et dominium. "The wolf has ius et dominium of at- 
tacking the animals.” The equivalence of ius and dominium is a distinctive 
feature of Summenhart's language. In late medieval scholastic language, the 


20 Toa certain extent, Summenhart’s language verifies this by associating rights with heav- 
enly bodies. Summenhart, Opus septipartitum, q. 6, sig. C6r: "Corpora enim celestia ha- 
bent ius varias actiones exercendi in hec inferiora, motu, lumine, et influentia, quod 
eorum ius dicitur dominium conveniens eis ratione naturalium donorum, eis a deo com- 
municatorum (...).” Here Summenhart's usage of dominium is indebted to the language of 
natural philosophy. 

21  Summenhart elaborates this principle in discussing the natural right of liberty (libertas). 
See Varkemaa, Conrad Summenhart’s Theory, 87101. 
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term dominium was used in several linguistic contexts. In theology dominium 
was an attribute of Dominus Deus; in philosophical psychology dominium was 
used to define human self-mastery; and in political language dominium was 
a term for governmental authority. A common feature in all these usages 
was that dominium was understood as a hierarchical term that signified a re- 
lation of superiority. In some other contexts the connotation of superiority 
was not that apparent, most notably in natural philosophy dominium signi- 
fied physical power in the relation between an agent and a patient. Also, in 
property law, where dominium was a synonym for proprietas, meaning owner- 
ship, the hierarchical connotation of superiority did not play a central role. In 
Opus septipartitum, Summenhart speaks of dominium in all of these senses.?? 
However, dominium that is equivalent to ius cannot be directly identified with 
any of these usages of dominium. The equivalence of ius and dominium arises 
when juridical property rights, ownership (proprietas), possession (possessio), 
and the rights of using (usus) and usufruct (ususfructus) are analyzed from a 
moral viewpoint. Summenhart’s point is that when we analyze juridical ter- 
minology using the concept of a right, we find no differences between distinct 
property rights, but the licit power to use a thing can be predicated upon each 
property right. For a theologian who works in foro conscientiae atque theologico, 
all ius and dominium are the same.?? It is distinctive of Summenhart's account 
that although the equivalence of ius and dominium arises in the context of 
juridical property rights, he applies it to all kinds of dominium. In his account, 
the equivalence of ius and dominium is an indication of a moral viewpoint of 
discussion: "everyone has as much of a right or dominion to a thing as much 
actions it is licit for one to exercise in regard to the thing" 7^ 


3 Francisco de Vitoria's Commentary on Thomas Aquinas's Secunda 
secundae of Summa theologiae 


Francisco de Vitoria's fullest account on ius is found in his commentary on 
Thomas Aquinas's Secunda secundae of Summa theologiae, based on his 


22 See Summenhart, Opus septipartitum, tract 1. 

23 Summenhart, Opus septipartitum, q. 1, sig. A6r. Thereby, when Summenhart discusses 
usus, ususfructus, possessio and proprietas, he has no need to introduce “moral” defini- 
tions for these titles, but instead, he clarifies these titles using well-known juridical defini- 
tions. See Varkemaa, Conrad Summenhart’s Theory, 210-48. 

24 Summenhart, Opus septipartitum, q. 1, sig. A8r: "Unde tantum quisque habet iuris vel 
dominii in aliquam rem, quantum actionis licet sibi exercere circa rem." 
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second round of ordinary lectures at Salamanca in 1534-1537.2° While Vitoria 
operated with the language of individual rights also in his other works, most 
notably in the Relectio de indis, it is only in the Commentary on Secunda secun- 
dae (Questions 57-62) that he explained in detail what he means by ius and 
related terms like dominium. 

In the Commentary, Vitoria first introduces ius in the context of virtues, 
in Question 57, De iure, where ius is identified as the object of the virtue of 
justice. Like Aquinas, Vitoria associates ius with a relationship between two 
parties who are related to each other by reciprocal acts. Typically, Vitoria be- 
gins his analysis from a situation of formal inequality created by the agency 
of one party. For example, Plato has taken a loan of a hundred golden coins 
from Socrates. Due to this action inequality exists between them; Plato has too 
much and Socrates too little. Now, Plato acts according to justice when he acts 
reciprocally and returns the exact sum in due time. According to Vitoria, ius, as 
an entity, is the operation that restores equality or the equality being restored 
by that operation. Thus, it is ¿us or just that Plato returns these hundred golden 
coins to Socrates.?6 

Vitoria's commentary retains the essence of Aquinas’s view of ius. But does 
he speak of ius in the sense of an individual right? In commenting on Aquinas, 
Vitoria recognizes a way of speaking where ius is associated with an individual 
person in the sense that it is plausible to speak of someone's right (ius suum). 
This view was manifest in the standard definition of justice originally com- 
posed by the Roman lawyer Florentinus: "Justice is the constant and perpetual 
will to give everyone their right (ius suum)" (D. 1110).?? Following Florentinus’ 
definition, Vitoria recognizes, for example, that when a criminal is punished, 
ius suum is given not only to his victim, but also to the criminal himself, and in 
addition, to the whole community? Jus can be subjective in such an elemen- 
tary sense, but it is difficult to recognize any direct continuity between this 
concept and our modern concept of individual or subjective rights. 

Yet, Aquinas's view does not wholly determine Vitoria's inquiry on ius. 
Vitoria's narrative takes a turn in this respect in Question 62, the theme of 


25 Francisco de Vitoria, Comentarios a la secunda secundae de Santo Tomas, ed. by V. Beltrán 
de Heredia (Salamanca 1932-1935). Hereafter Comm Sth 2a2ae. 

26 Vitoria, Comm Sth 2a2ae, q. 57, a. 1, 3; Comm Sth 2a2ae, q. 57, a. 1, 9. 

27 The definition is subject to detailed discussion in Question 58. Vitoria, Comm Sth 2a2ae, 
q. 58, a. 1: "Utrum convenienter definiatur quod justitia est constans et perpetua voluntas 
jus suum unicuique tribuens." 

28 Vitoria, Comm Sth 2a2ae, q. 58, a. 1, 9: "Unde quando homo maius punitur, communitati 
laesae tribuitur jus suum vel homini injuriato, vel etiam ipsi qui fecit injuriam tribuitur 
jus suum.” 
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which is restitution (restitutio). As it stands, restitutio seems as an obvious con- 
text for applying Aquinas's concept of ius. Vitoria explains that “restitution” 
means “restoring equality" which falls under commutative justice. “Whence, 
if someone has stolen something from me, I have less than I should have, and 
the other has more than one should have, and by restitution equality is being 
done.”?° Nevertheless, it is just the discussion of restitution where Vitoria finds 
that Aquinas’s account needs to be complemented by other sources. As to the 
viewpoint of discussion, Vitoria draws on the genre of Sentence commentar- 
ies. Restitution was a theme discussed by commentators of Peter Lombard’s 
Sentences, in the fourth book, Distinction 15, concerning the sacrament of 
penance.?? The context in which the issues of restitution were reviewed was 
the tribune of conscience. In forum conscientiae, a priest acts as the judge re- 
viewing whether the penitent is obliged to restitution as a condition precedent 
of absolution. Concomitant with the altered viewpoint, Vitoria reopens his in- 
quiry on /us, referring to Conrad Summenhart as the principal authority. 

How should we understand ius in the context of restitution? Vitoria makes a 
distinction between the term and the entity, using a distinction between quid 
nominis and quid rei. He recognizes that in addition to speaking of what the 
term “right” stands for, we can also identify the entity which the term “right” 
names, thereby speaking of an entity called right.?! To define this “quiddity of 
the thing" Vitoria turns to terminology employed by Summenhart some de- 
cades earlier: 


Therefore, as to real definition, it is to be noted that Conrad [Summenhart], 
who made that noble treatise De contractibus, gave in Quaestio 1 an 


29 Vitoria, Comm Sth 2az2ae, q. 62, a. 1, 1: "Respondet affirmative. Probatur ex significatione 
nominis, quia restituere est aliquid in dominum pristinum statuere; restitutio enim est 
aequalitatem reddere, quod pertinet ad justitiam commutativam, cum fiat recompen- 
satio rei ad rem. Unde si aliquis esset furatus a me aliquid, ego haberem minus quam 
deberem habere, et ille haberet magis quam deberet habere, et per restitutionem fit 
aequalitas." 

30 Vitoria correctly points out that in Distinction 15, discussing the sacrament of penance, 
Lombard put forward five propositions related to remission and satisfaction of sins, and 
only one of them concerned restitution: “No one can obtain pardon from sin unless one 
makes restitution what one has taken away.’ Vitoria explains that it was the commentary 
literature that expanded on the theme of restitution. Vitoria, Comm Sth 2a2ae, q. 62, a. 1, 2. 

31 Vitoria, Comm Sth 2a2ae, q. 62, a.1, 5. Vitoria’s nominal definition of ius (“ius is what is licit 
by laws") introduces the moral viewpoint of the confessional or forum conscientiae. The 
definition makes use of Aquinas's notion of law as ratio iuris, in that way Vitoria seeks to 
establish a connection between Aquinas's and Summenhart's languages. For the plausi- 
bility of Vitoria's move, see, e.g., Tierney, The Idea of Natural Rights, 259-62. 
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extensive definition of that term "right" And although he gave two defini- 
tions, they coincide to one. Thereby, he said that a right is a power or fac- 
ulty appropriate to someone according to laws, that is, is a faculty given 
for instance to me by the law with respect to any thing at hand.?? 


Although Vitoria's version of the definition does not follow Summenhart to the 
letter, it captures the essence of Summenhart's view. Like Summenhart, Vitoria 
sees right, not only as a law-given power to actin a certain way but as a law-given 
power to actin a certain way with respect to a thing. Vitoria's version of the def- 
inition does not include the attribute “proximate” or the expression “dictate of 
right reason, or primary justice" both of which guided Summenhart's reason- 
ing to recognize that animals have rights. Vitoria shows no interest in following 
Summenhart in that direction, but instead he clarifies the genus of ius with 
examples taken from biblical narrative. In Cor. 7:4, it is stated that “a wife does 
not have power (potestas) of her body". According to Vitoria, the meaning is 
that “she cannot transfer a right over her body to another, but instead the hus- 
band has power over her body, and vice versa". Further, Vitoria says that when 
Jesus expelled merchants and money changers from the Temple saying “I say 
to you, in what power (potestas) you are doing this" (Matt. 21:24 and Luke 20:2), 
he was asking for merchants' rights that would have justified their activities. It 
was not a question of sheer factual power but normative power given by laws. 
As Vitoria concludes: “Everyone who has a faculty according to laws, has íus."93 

The equivalence of ius and dominium is another expression of Vitoria's 
commitment to Summenhart's language. For both Summenhart and Vitoria 
the equivalence of ius and dominium belongs to a moral language of rights. In 
particular, the equivalent use of ius and dominium arises when juridical prop- 
erty rights are analyzed from a moral viewpoint concomitant with the context 
of restitution. Vitoria points out that in Corpus Iuris Civilis, and for lawyers in 
general, dominium signifies ownership (proprietas), and is distinguished from 


32 Vitoria, Comm Sth 2a2ae, q. 62, a. 1, 5: “Et ideo de diffinitione quid rei notandum est quod 
Conradus, qui fecit tractatum illum nobilem De contractibus, q. 1 ponit late diffinitionem 
illius nominis ‘ius’. Et licet ponat duas diffintiones, nihilominus coincidunt in unam. Dicit 
ergo quod jus est potestas vel facultas conveniens alicui secundum leges, id est, est fac- 
ultas data, v.g. mihi a lege ad quamcumque rem opus sit." 

33 Vitoria, Comm Sth 2a2ae, q. 62, a.1, 5: “In qua significatione saepe reperitur hoc nomen 'po- 
testas’ sive ‘facultas’ in scriptura sacra, ut patet primae ad Cor. 7 (v. 4) ubi dicitur: Mulier 
sui corporis potestatem non habet, id est jus corporis sui non potest alteri communicare, 
sed vir habet potestatem supra corpus uxoris, et econtra. Et Mat. 21 (v. 24) et Luc. 20 (v. 2) 
dicitur: Dic nobis, in qua potestate haec facis? Quando ejiciebat vendentes et ementes de 
templo, quaerebant ab eo quo jure illud faceret et unde liceret (...) Quicumque ergo habet 
facultatem secundum leges, habet jus." 
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the rights of use (usus), usufruct (ususfructus), and possession (possessio). He 
explains that we speak of usus or ususfructus or possessio “when someone has a 
thing but does not have dominium, for example when I have usus of the house 
I have rented.” Vitoria concludes that in juridical terminology dominium and 
ius are not the same, because not everyone who has faculty of using a thing is 
dominus of that thing.?^ To take dominium as the same as ius is thereby to abuse 
juridical terminology, and this is just what Vitoria intends to do. Following 
Summenhart explicitly, Vitoria maintains that in the context of restitution do- 
minium should be taken in the broadest sense to signify a law-given faculty to 
use a thing. This interpretation renders dominium the same as íus.?5 In order 
to justify the equivalence Vitoria appeals to the rationale of restitution. He 
explains that restitution is founded not solely on ownership but on any ius 
in re. The obligation of restitution arises from a violation of any right what- 
soever. "That is, whatever this faculty is, if I do wrong (iniuria) to this person, 
I am obliged to restitute to him. Thus, dominium and ius are defined in the 
same way.’36 

In speaking of the juridical property rights, Vitoria has aligned himself with 
Summenhart's viewpoint. Immediately after introducing Summenhartian ter- 
minology Vitoria broadens the context of discussion by asking “whether some- 
one is dominus of a thing in the nature of things (in rerum natura)?"?? Vitoria's 
principal motive in launching this question is to introduce the framework of 


34 Comm Sth 2a2ae, q. 62, a. 1, 7: “(...) in Corpore juris civilis et apud jurisconsultos prout 
tantum valet sicut proprietas, id est secundum quod distinguitur ab usu et usufructu et 
possessione. Quia usus dicitur quando aliquis habet rem, licet non habeat dominium, ut 
ego habeo usum domus quam conduxi; vel usu[s]fructus vel possessio vocantur proprie 
dominium quoddam quod competit alicui. Sed proprietas est illa quae competit alicui 
ad rem ut distinguatur ab usu et usufructu et possessione, quia esse dominum est habere 
proprietatem rei (...) Et sic clarum est quod non est idem jus et dominium, quia non qui- 
cumque habet facultatem utendi re est dominus illius rei." 

35 Vitoria, Comm Sth 2a2ae, q. 62, a. 1, 8: "Tertio modo capitur dominium largius prout dicit 
facultatem quamdam ad utendum re aliqua secundum jura, etc., sicut diffinit Conradus 
q. 1 De contractibus [tr. 1], ubi dicit quod dominium est facultas utendi re secundum jura 
vel leges rationabiliter institutas. Et isto modo, si sic diffiniatur large capiendo, idem erit 
jus et dominium." 

36 Vitoria, Comm Sth 2a2ae, q. 62, a. 1, 8: "Quia ad hoc quod ego tenear ad restitutionem, satis 
est quod faciam injuriam alicui in re ad quam ille habebat facultatem quamcumque; id 
est quaecumque esset illa facultas, si facio illi injuriam, teneor illi restituere. Et sic eodem 
modo diffinitur jus et dominium. Veneor illi restituere. Et sic eodem modo diffinitur jus et 
dominium. Verum est quod est abusiva ista acceptio, non tamen ita quin ea saepe utamur 
in materia morali, ut dicit Conradus." 

37 Vitoria, Comm Sth 2a2ae, q. 62, a. 1, 9: “His ergo praemissis, dubitatur an in rerum natura 
sit aliquis dominus alicujus rei." 
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natural law in the moral analysis of property relations, but the question also 
provides him an occasion to encounter Summenhart's claims of the rights pos- 
sessed by animals. To a certain extent, Vitoria's discussion of this question can 
be read as a Thomistic counterbalance to his preceding Summenhartian nar- 
rative. With multiple references to Aquinas and Aristotle, Vitoria builds a long 
argument that stresses man's unique status as dominus within God's creation. 
Man is a rational creature and based on his rational nature man has God-given 
ius and dominium over other creatures. Further, this dominium does not only 
belong to man as a species, but also to each and every individual human being. 
It is distinctive that when Vitoria speaks of dominium possessed by an indi- 
vidual man in rerum natura, he compares this dominium with ownership, tak- 
ing it as the basis and core of exclusive property rights defined by statutory 
law38 From our viewpoint the most interesting feature is that Vitoria's argu- 
ment makes use of Summenhartian terminology, which creates a tension in 
his narrative. He begins with God's dominium and ends up with everyman's 
dominium; In between, he encounters the issue of animals' rights. 

Vitoria's first proposition states that "there is no doubt that God our Lord is 
dominus of all creatures and the whole world" Dominium belongs to God by na- 
ture; God has no superior, God does not receive this dominium from any other 
authority but from himself. According to Vitoria, God “cannot be without this 
dominium, nor can it be taken away from Him, so that we cannot not be His". 
Further, God's dominium can be described in Summenhartian terms: God's do- 
minium is the faculty of using a thing according to laws. Vitoria is careful to note 
that this does not mean that God would be under a law defining or restricting 
God's way to use things. “It is licit for God to use things according to his will.”39 

Vitoria's second proposition, which he takes to follow from the first proposi- 
tion, is the following: “Every ius and dominium that is encountered in creatures 
is given by God.’ Vitoria's point is to emphasize God as the origin of all domi- 
nium. “I do not have dominium of myself unless God himself has given it to me, 


38 Vitoria, Comm Sth 2a2ae, q. 62, a. 1, 9316. 

39 Vitoria, Comm Sth 2a2ae, q. 62, a. 1, 9: “Respondeo per propositiones, quarum prima est: 
Non est dubium nisi quod Dominus Deus noster est dominus omnium creaturarum et 
totius orbis. Patet hoc ex scriptura, Psal. 23 (v. 1): Domini est terra et plenitudo ejus, orbis 
terrarum; et Judith, 9 (v. 17): Deus caelorum et creator et dominus totius creaturae, ex- 
audi orationem meam. Item, patet hoc de jure naturali, quia Deus hoc dominium habet 
a natura, et de jure naturali omnia sibi competunt. Deus enim non accepit ab alio, sed a 
se, quia omnia ipsemet creavit non habens superiorem; quia si creasset omnia et esset 
servus, illa non dicerentur illius, sed domini. Hoc autem quod Deus habeat superiorem 
etiam philosophi abhorrent dicere (...) Item, patet etiam ex diffinitione dominii, quia est 
facultas utendi re secundum leges, et tamen licet Deo uti rebus ut voluerit; nec potest 
carere illo dominio, nec potest eo privare se, ita quod nos non possumus non esse sui." 
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because there cannot be dominium, no matter how we understand dominium, 
except from God.” This proposition also suggests that God does not keep his do- 
minium solely with himself but communicates it to creatures. As Vitoria notes, 
"there is no power except from God" (Rom. 13:1).4° 

Vitoria's reasoning is clearly reminiscent of Summenhart. He suggests that 
dominium is a faculty or power given by God, and also that there is no power 
or faculty that is not given by God. These premises create an expectation that 
Vitoria is to follow Summenhart to the conclusion that dominium can be predi- 
cated of all creatures possessing God-given natural faculties. However, Vitoria 
is seemingly alerted by the direction to which his Summenhartian language is 
taking him. As a response, Vitoria confronts Summenhart's view explicitly and 
asks whether God communicated his dominium to irrational creatures. "As God 
is dominus of all, it is rightly asked whether a lion has ius or dominium to kill- 
ing a man, and a wolf killing a sheep, and whether an ox has right over grass." 
Vitoria reports that Summenhart granted that irrational creatures have some 
kind of God-given right over creatures and things which they use for living.*! 

Vitoria refers to Summenhart's position only to refute it. According to 
Vitoria, God did not communicate dominium to any irrational creature. In ap- 
pealing to the authority of Aquinas and Aristotle, Vitoria maintains that only a 
rational creature has dominium over one's actions, and not even man is domi- 
nus of his natural actions and sensitive appetite. Thereby, it would be improper 
use of language to claim that brute animals have dominium.*? The point to be 


40 Vitoria, Comm Sth 2a2ae, q. 62, a. 1, 10: "Secunda propositio quae sequitur ex prima: Omne 
jus et dominium quod invenitur in creaturis est datum a Deo. Patet, quia ita ipse dicit: Per 
me reges regnant (Prov. 8, 15); Non est potestas nisi a Deo (Rom. 13, 1). Non est dubium. Ego 
non haberem dominium mei nisi ipse dedisset mihi, quia nullum postest esse dominium, 
quomodocumque capiatur dominium, nisi a Deo. Et quod dictum est, omnis potestas a 
Domino Deo est, potest dici de quocumque dominio. Fuit ipse proprietarius omnium." 

41 Comm Sth 2azae, q. 62, a. 1, 10: "Dubitatur ergo primo, an Deus communicavit hoc do- 
minium creaturis irrationalibus. Postguam Deus est dominus omnium, merito quaeritur 
an leo habeat jus vel dominium ad interficiendum homines, et lupus ovem, et an bos 
habeat jus supra herbam. Ad hoc Conradus, primo libro De contractibus, q. 3 primi trac- 
tatus, et q. 6 dicit quod irrationales creaturae habent aliquod ius a Deo respectu aliarum 
creaturarum et rerum ex quibus sustentantur; nam Gen. 1 (vv. 29-30) habetur: Ecce dedi 
vobis omnem herbam ut sint vobis in escam etc. Et infra: Dedi vobis in escam et cunctis 
animantibits ut habeant ad vescendum. Ergo habent jus. Et hoc ius etiam habent datum 
a Deo res insensibiles, ut caelum, luna, sol et stellae." 

42 Vitoria, Comm Sth 2a2ae, q. 62, a. 1, 10: "Sed revera hoc est valde improprium. Et ideo sit 
tertia propositio: Hoc dominium quod soli Deo aliquando competebat, scilicet quando 
solus erat, nulli creaturae irrational communicavit. Et ita sanctus Thomas 1. 2, q. 1, a1 ad 
secundum [rz in c.], et q. 6, a. 2 ad secundum, et q. 16 vel 15, a 1 [sic; recte q. 17, a. 6], et 2 
Contra gentiles, cap. 11 [r. 48] dicit quod sola creatura rationalis dominium sui actus. Idem 
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noted, however, is that Vitoria's appeal to man's superior rational nature is not 
sufficient to refute Summenhart's position. For why couldn't irrational beings 
have right and dominion to exercise actions that are proper to them and that 
are based on their God-given natural faculties? If we maintain like Vitoria that 
right and dominion are the same and that right is a God-given faculty, it is ap- 
parent that animals' rights cannot be refuted by appealing to man's superior 
nature. Man may have special rights but that does not nullify animals' rights. 
Thereby, commitment to Summenhartian terminology challenges Vitoria to 
define the basic concept of ius with further accuracy. 

Being seemingly aware of this issue, Vitoria uses a different argument to 
prove his claim that irrational creatures do not have ius or dominium: 


And this is proved. Because if brute animals had ius et dominium to their 
action, it would follow that the one who impedes their actions and opera- 
tions, commits a wrong to them. As the sun has a right to illuminate, and 
a raven to eat a corpse. If I closed the window from the sun and prohib- 
ited the raven from eating the corpse, I would make an injury to them. 
This is altogether false, because they are not capable of injury (iniuria), 
therefore not of right (ius).*? 


It is apparent that by iniuria Vitoria does not mean any factual or physical 
harm or injury, but instead he means injustice or wrong in the normative sense. 
Animals and insensible things cannot be wronged therefore they cannot have 
rights. With this argument on ius and iniuria Vitoria excludes animals from the 
realm of justice. In another paragraph Vitoria specifies further that it is licit for 
humans to kill animals as they wish because there cannot reside any injustice 
between men and these creatures. “Whence, to cut plants and kill horses does 
not do wrong (iniuria) to them, unless they have an owner (dominus). Wrong 
(iniuria) can be done only to human dominus, but not to brute animals."^ 


dicit 1 p., q. 83, a 1 ad tertium. Et ideo sanctus Thomas dicit in omnibus illis locis quod 
homo etiam non est dominus respectu actionum naturalium et respectu appetitus sensi- 
tivi; immo Aristoteles dicit quod homo non est dominus appetitus principatu despotico, 
scilicet servili, sed regio; et ita nec bruta habent dominium nisi abusive.’ 

43 Vitoria, Comm Sth 2a2ae, q. 62, a. 1, 11: “Et probatur hoc. Quia si bruta animantia haberent 
jus et dominium ad actus suos, sequeretur quod qui impediret ea a suis actionibus et oper- 
ationibus, faceret eis injuriam. Ut sol habet jus illuminandi, et corvus comedendi cadaver. 
Si ego clauderem fenestran soli et prohiberem corvum ne comederet cadaver, facerem eis 
injuriam, quod est omnino falsum, quia non sunt capaces injuriae: ergo nec juris.” 

44 Vitoria, Comm Sth 2a2ae, 58, 2: "Unde praescindere arborem, occidere equum, nisi ha- 
beant dominum, nulla illis fit injuria. Solum enim fit injuria homini domino, sed non 
brutis animantibus." 
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Vitoria's argument on ius and iniuria is significant in specifying his view 
of ius. It is apparent that the argument derives from Aquinas's view of ius as 
"the just" and as such it demonstrates the connection that Vitoria maintains 
between Summenhart's and Aquinas’s language of ius. For Vitoria, the differ- 
ence between ius as a law-given or licit power of acting and ius as a just action 
towards another is not one between two distinct senses of ius but two view- 
points. The argument about ius and iniuria brings these viewpoints together. 
For the right-holder right appears as a law-given power or faculty that justifies 
one's action. For others that same right appears as something that is just to- 
wards that person, which entails that to prohibit or prevent the right-holder 
from exercising one's right is to make wrong to the right-holder. 


4 Conclusion 


Vitoria’s and Summenhart's discussions on the concept of ius have demon- 
strated the fruitfulness of an approach in which the concept is applied on 
the margins of its area of applicability. Concomitant with attributing rights 
to all creatures capable of acting using their natural faculties, Summenhart 
suggested that God-given natural powers of human beings should be given a 
status of prima facie right. In refuting claims for rights possessed by irrational 
creatures, Vitoria made it clear that for him, ius is not simply a principle of licit 
agency, as it was for Summenhart. In addition, this power of agency imposes an 
obligation on other persons not to interfere with one's agency. 

Neither in Summenhart' nor Vitoria's language of rights can we trace any par- 
ticular respect for animals. Although Summenhart attributed rights to animals, 
his view of right as a licit power of acting denoted that from animals' rights no 
conclusions can be made concerning how human beings should treat animals. 
Vitoria denied that animals could be wronged and suggested that the rules of 
justice do not restrict human beings but they can treat animals as they wish. 
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CHAPTER 7 


Whether Heretics and Infidels Can Possess 
Dominion Rights? Late Medieval and Early 
Modern Debates 


Virpi Mákinen and Mikko Posti 


1 Introduction 


In the Middle Ages, transcultural mobility was considerable, for example 
among long-distance merchants, pilgrims, crusaders as well as among people 
at the margins, such as immigrants, refugees, and beggars.! Because of their 
geographical location, the Spanish and Eastern Christians had a different op- 
portunity to encounter people from different cultures and religions than those 
who lived in central and northern Europe. This, in turn, affected people's pic- 
tures of others and toleration toward them. Through increased contacts with 
religious others, such as Jews and Muslims, many Christians also realized their 
erroneous images of them.? 

Medieval and early modern authors referred to non-Christians as pagan 
(gentilis; paganus), infidel, (infidelis) or barbarian (barbarus). The Muslim 
"other" however, was often treated as heretic, not as pagan.? This concerned es- 
pecially the earliest Christian texts about Islam. Both Judaism and Islam were 


1 Medieval mobility was a broad range of social, cultural, religious, and political contexts, see, 
e.g, Marianne O'Doherty and Felicitas Schmieder (eds.), Travels and Mobilities in the Middle 
Ages: From the Atlantic to the Black Sea (Turnhout: 2015). 

2 The English Franciscan theologian Roger Bacon (1214/22—c.1292) was one of the first who clas- 
sified the six main religions, namely Judaism, Christianity, the Saracen’s religion (i.e. Islam), 
the Tatarians’s religion (referring to Mongols), Buddhism, and pagans. The German theolo- 
gian Nicolaus Cusanus’ (1401-1464) De pace fidei (On the Peace of Faith, 1453) also treated 
many religions from the tolerance point of view. However, the final telos was to have “one 
faith manifested in different rites" (una religio in varietate rituum). His Cribratio Alchorani 
(Sifting the Koran, 1460-1461) also presupposes the superiority of Christianity but credits 
Judaism and Islam with sharing truth at least partially. On encountering the Mongols, see 
Antti Ruotsala, Europeans and Mongols in the Middle of the Thirteenth Century: Encountering 
the Other (Helsinki: 2001). 

3 The main criteria for being a heretic were threefold: a person (i) supports and teaches 
a false doctrine (ii) persistently and voluntarily as well as (iii) declines to recant it. See 
J.M.M.H. Thijssen, Censure and Heresy at the University of Paris, 1200-1400 (Philadelphia: 
1998), 1-5. 
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presented as heretical, debased versions of the true religion. Written dialogues 
(either fictional or real) or theological refutations of other religions were often 
apologetic and polemic in nature, trying to argue for the supremacy of one's 
own religion. This concerned both Christian, Jewish, and Muslim authors. 
The topics discussed varied according to which religions were involved: the 
main issues with the Jews concerned their history, the law and the doctrine of 
circumcision,^ whereas the Trinity, the status of the Virgin Mary and the per- 
son of Muhammad were discussed with Muslims.5 

In his Summa theologiae, 2a2ae, question ten, Aquinas was concerned with 
different species of unbelief and asked questions that were much discussed 
among theologians — and which also offer background to the topics of this ar- 
ticle: Whether the unbelief of pagans or heathens is graver than other kinds 
of belief? According to Aquinas, the unbelief of those pagans who have heard 
nothing about the Christian faith, may deserve punishment, but it is not a sin. 
Thus, if they are damned, it is not on account of their sin of unbelief but on 
account of other sins, which cannot be eradicated except by faith (article 1). 
He also taught that despite the fact that mortal sin takes away sanctifying 
grace, it does not wholly corrupt the good of nature. Since unbelief is a mortal 
sin, unbelievers are without grace, yet some good of nature remains in them. 
Consequently, unbelievers cannot do those good works which proceed from 
grace (i.e. meritorious works), but they can, to a certain extent, do those good 
works for which the good of nature suffices (article 4). According to Aquinas, 
the sin of unbelief consists in resisting the Christian faith, which may happen 
in two ways: either the faith is resisted before it has been accepted, as is the 
unbelief of pagans and heathens; or the Christian faith is resisted after it has 
been accepted, as is the unbelief of the Jews and heretics. He who resists the 
faith after accepting it, sins more grievously against faith than he who resists it 
without having accepted it, even as he who fails to fulfill what he has promised, 
sins more grievously than if he had never promised it. The unbelief of heretics, 
who confess their belief in the Gospel and resist that faith by corrupting it, is a 
more grievous sin than that of the Jews, who have never accepted the Gospel 


4 For the first dialogues with the Jews, see Petrus Alfonsi's (1062-1140) Dialogus contra Iudaeos 
(110); Petrus Abelard's Collationes (1127-1132) and Dialogus inter Philosophum, Judacum et 
Christianum. 

5 For the dialogues with Muslims, see Petrus Venerabilis' (1092-1156) Summa totius heresis 
Saracenorum and Liber contra sectam sive haeresim Saracenorum. See also John V. Tolan, 
Saracens: Islam in the Medieval European Imagination (New York: 1983). Thomas Aquinas 
considered Islam in his Summa contra gentiles (c.1259-1265), which was written for the mis- 
sionary work by the Dominicans among Muslims. In it, Aquinas also commented on other 
religions such as Judaism. 
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faith. However, since the Jews accepted the figure of the faith in the Old Law, 
which they corrupt by their false interpretations, their unbelief is a more griev- 
ous sin than that of the heathens, because the latter have not accepted the 
Gospel faith in any way at all (article 6).9 

All of these arguments were important for later discussion on the onto- 
logical basis of dominion. Especially the neo-Thomist Spanish theologians 
referred to Aquinas when considering the dominion rights of Amerindians. 
Thus, Spanish historian and missionary Bartolomé de Las Casas (1474-1566) 
defined the term barbarians following Aquinas. The largest group of barbar- 
ians are all those who do not acknowledge Christ. However, he also gave new 
dimensions to the term by stating that in its strictest sense, barbarians were 
those “who are sunk in insensitivity of mind, ignorant, irrational, lacking abil- 
ity, inhuman, fierce, corrupted by foul morals and unsettled by nature or by 
reason of their depraved habits of sin". Sarcastically he added that to these 
people could be included even Christian men if, in some way, they *manifest 
fierceness, wildness, savagery, and cruelty" — like “those Spaniards who have 
maltreated the Indians"? 

In this chapter, we will pay special attention to the interpretative traditions 
of the notion of dominion and dominion rights in 14th and 16th-century theo- 
logical and political theories that discuss the rights of “religious others" (i.e. 
heretics and infidels).5 Among the main questions were: what are dominion 
rights, to whom do they belong, and in what sense? 


2 Dominion Rights 


In the long period of crusades from the twelfth to the end of the 13th century, 
popes, canon lawyers and theologians began to debate the dominion rights 
of non-Christians. This included the topics of justification for their evangeli- 
zation, occupying their lands and property, as well as their subjection under 


6 Thomas Aquinas, Summa theologiae, 2a2ae, q. 10, a. 1-10. An earlier example of a work which 
treated pagans from the theological point of view is Petrus Abelard's Theologia Christiana 
(c.1122-1125), where he treated the Jews and ancient philosophers as pagans. See also John 
Marenbon, Pagans and Philosophers: The Problem of Paganism from Augustine to Leibniz 
(Princeton, NJ: 2015). 

7 Bartolomé de Las Casas, In Defense of the Indians, trans. S. Poole (Illinois: 1992), ch. 3. 

8 See also Virpi Makinen, "Theological and Legal Arguments for the Non-Recognition and 
Recognition of the Rights of Infidels in Medieval Sources,” in Recognition and Religion: 
Contemporary and Historical Perspectives, eds. Maijastina Kahlos, Heikki J. Koskinen, and 
Ritva Palmén (London: 2019), 180-95. 
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the pope and Christian rulers. Among the most significant contributions in 
this regard were Pope Innocent Iv’s (1243 to 1254) commentary on the Quod 
super hiis written by Pope Innocent 111 (1198-1216) in the age of the crusades. 
Innocent 1v held that infidels possess dominium (property and jurisdiction) 
lawfully and without sin. He also pointed out that these things could only be 
taken away if they sinned against natural or divine law. However, he also held 
that while infidels had a right to dominion, the pope as the Vicar of Christ had 
de jure the right to the care of their souls, as well as the right to intervene in 
their affairs politically if their ruler violated or allowed his subjects to violate a 
Christian and normative concept of natural law? Later, after the discovery of 
the New World, the discussion on the rights of Native peoples again became 
topical. In his Sublimus Deus (1537), Pope Paul 111 (1534-1549) wrote following 
the line of Innocent Iv that "[i]ndians and all other people who may later be 
discovered by Christians are to be by no means deprived of their liberty or 
the possession of their property (...) should the contrary happen, it shall be 
null and have no effect" The pope also maintained that licit dominion existed 
among infidels because it is a God-given faculty based only on the rational 
human nature to use external things. In addition, the infidels were fully ratio- 
nal human beings with souls, and hence he also rejected their enslavement.!? 
One of the main concepts to be interpreted in these debates was domi- 
nium, which was a broad and undifferentiated concept until the 12th century.! 
It could refer to property, but it could also stand for any legal power and au- 
thority of different agents: kings, people, bishops, fathers, or property hold- 
ers. In canon and civil law texts from the early 13th century onward, dominion 
came to be treated as the same thing as ius, a right: that is, dominion-as-right 
or dominion right. This was an important change in the development of both 


9 Innocent Iv, Commentaria Innocentii (...) super libros quinque decretalium (Frankfort: 
1570). For Innocent Iv’s bull, see Brian Tierney, The Crisis in Church and State 1050-1300 
(Toronto: 1988); James Gordley, The Jurists: A Critical History (Oxford: 2013), 80-81, where 
he speaks about the commentary of the canonist Sinibaldus. Since Innocent published 
his commentary in the same year he was elected pope, we also can refer to it as the pope's 
commentary (as most modern scholars do). 

10 For Pope Paul 111’s encyclical Sublimus Deus sic dilexit humanum, et intra, see at: https:// 
www.papalencyclicals.net/paul3/p3subli.htm (25.10.2019). 

11 For the development of the notion of dominium in legal, theological, and philosophi- 
cal texts in the Middle Ages, see Wolfgang Wiegand, "Zur theoretischen Begründung 
der Bodenmobilisierung in der Rechtswissenschaft: der abstrakte Eigentumsbegriff" in 
Wissenchaft und Kodifikation des Privatsrechts im 19. Jahrhundert, vol. 3: Die rechtliche und 
wirtschaftliche Entwicklung des Grundeigentums und Grundkredits, eds. Helmut Coing and 
Walter Wilhelm (Frankfurt am Main: 1976), 18-55. 
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natural and civil rights. In theological and philosophical texts, natural (or 
original and primary) dominion was understood as a power to use external 
goods for the sustenance of life in accordance with the intellect and free will. 
This was based on the natural law duty of self-preservation.!2 Natural domin- 
ion was also understood as an ontological capability of human beings both to 
“possess oneself” (in the sense of self-mastery) and this was the basis for pos- 
sessing something external, which included legitimation of property holding 
(dominium proprietatis) and political jurisdiction (dominium iurisdictionis). 
Traditionally, natural dominion was said to belong to all humankind and was 
only for rational creatures. However, the question was raised whether religious 
arguments were relevant for possessing dominion rights. 


3 The Hostiensian Line of Argumentation on Grace-Based Dominion 


The Italian canonist known as Hostiensis (Henricus de Segusio, c.1200-1271) 
composed a commentary on Pope Innocent Iv’s Quod super hiis which pro- 
vided the basis for arguments on grace-based dominion and against the domin- 
ion rights of infidels. Since Hostiensis's commentary came to be viewed as the 
standard gloss on Innocent's more humane views concerning the subject, we 
call this tradition the Hostiensian line of interpretation. Hostiensis's main ar- 
gument was that just dominion rested on divine grace and only existed within 
the confines of the Christian church; therefore, none outside the church could 
legitimately exercise dominion. He also argued that, with the coming of Christ, 
every office and all governmental authority as well as all dominion and juris- 
diction was taken from every infidel lawfully and with just cause and granted 
to the faithful through the pope (who was the supreme power and who could 
not err). Hostiensis, however, thought that even the pope was not permitted 
to take property, jurisdiction or lordship (using the notion of dominion) from 
infidels because they possessed them without sin. But he also stated that by 
divine law infidels should be subject to the faithful? 

Only small differences existed between the Innocent 1v's and Hostiensis's 
statements, but they came to be important in later discussions. Whereas 
Innocent Iv required that the pope demonstrate either that infidels who were 


12 Thomas Aquinas, for example, stated that in the natural state of man, God has dominion 
over the universe while a human being has natural dominion to use created goods. See 
Thomas Aquinas, Summa theologiae 2a2ae, q. 66, a. 1, resp. 

13 For Hostiensis’ view, see his Lectura in V libros Decretalium (Venice: 1581). 
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the objects of a Christian invasion occupied previously Christian territories, or 
that they clearly violated the terms of the natural law, Hostiensis did not re- 
quire such a demonstration because, as he argued, infidels lacked divine grace 
and thus were usurpers and unlawful possessors.!4 

The most important followers of the Hostiensian line were the Archbishop 
of Bourges, Giles of Rome (c.1243-1316), the Archbishop of Armagh and pub- 
licist in the Roman curia at Avignon, Richard FitzRalph (1299-1360), and the 
English reformer John Wyclif (c.1330—1384). The theological background for all 
of them was the Augustinian doctrine of grace as the true source of justice. 
They also maintained that grace never came to men directly from God, but was 
instead always mediated through the church and above all the papacy. In his 
De ecclesiastica potestate (1301), Giles of Rome employed the notion of domin- 
ion as a term for understanding the created order! According to him, God was 
the ultimate source of dominion and human beings possessed it only through 
divine grace. Giles also equated the church with the pope, arguing that it was 
fitting that the noblest institution would wield the greatest dominion as the 
mediator of divine dominion.!6 Thus, no man could own property or exercise 
power without receiving it through divine grace. 

In his De pauperie Salvatoris (1356), referring to Genesis 1:26-28, Richard 
FitzRalph argued for natural or original dominion (dominium naturale sive 
originale), which was based on God's grace and which He shares only with 
rational creatures who, for their part, shared God's lordship over irrational 
creatures.? The ultimate dominion of all belongs to God, whereas human 


14 See James Muldoon, Popes, Lawyers, and Infidels: The Church and the Non-Christian World 
(Philadelphia: 1994), 18; Tierney, The Idea of Natural Rights, 182. 

15 According to Lahey, Giles of Rome was the first to use the concept of dominium "as a term 
for understanding the created order". See Stephen E. Lahey, Philosophy and Politics in the 
Thought of John Wyclif (Cambridge: 2003), 40-41. 

16 For Giles of Rome's ideas on dominium, see R.W. Dyson, “Introduction,” in Giles of Rome on 
Ecclesiastical Power: The De ecclesiastica potestate of Aegidius Romanus, trans. R.W. Dyson 
(Woodbridge-Dover, NH: 1986), 4-23; Walter Ullmann, Medieval Papalism: The Political 
Theories of the Medieval Canonists (London: 1949), esp. chapters 4 and 5. 

17 Richard FitzRalph, De pauperie Salvatoris, 4 vols, ed. R.L. Poole, in John Wyclif, De do- 
minio divino, (London: 1890), 257-476. For the theological and political background of 
FitzRalph's work, see Annabel S. Brett, Liberty, Rights and Nature: Individual Rights in 
Later Scholastic Thought (Cambridge, UK: 1997), 68-69. 

18 FitzRalph, Depauperie Salvatoris, lib. 1, c. 20, 310. See also Varkemaa, Summenhart's Theory 
of Individual Rights, 38. 

19 Walsh has suggested that FitzRalph's theory was perhaps influenced by his contemporary 
Augustinian, William of Cremona. See Katherine Walsh, A Fourteenth-Century Scholar 
and Primate: Richard FitzRalph in Oxford, Avignon and Armagh (Oxford: 1981), 383-385. 
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beings have dominion over other creatures in order to use them to sustenance”? 
However, rationality was not a sufficient foundation for original dominion 
since the Fall had corrupted human nature and had deprived humankind 
of divine dominion.?! Thus, FitzRalph pointed out the need for God's grace. 
"Dominion does not follow immediately from the specific nature of man, but 
is mediated by justice, which cannot be had without justifying grace.’2? The 
theological basis for his argument was both scriptural and Augustinian: human 
beings were first justified through God's grace and it was this grace on which 
the original dominion was based.?? Furthermore, metaphysically speaking, the 
original dominion was both inalienable (that is, one cannot renounce or trans- 
fer it)?* and involuntary (because dominion originates from the grace that is 
present in the soul).25 Despite the Fall having destroyed original dominion, it 
was recovered by Christ at his incarnation and thus pertains (in a necessary 
way) to all human beings who possess saving grace. Thus, original dominion 
was not understood as exclusive to or proper to an individual, but was instead 
possessed jointly and in a similar way by all those possessing it.26 

Regarding civil dominion (dominium civile), FitzRalph stated that it is given 
by God “on the condition that the person to whom it is given renders to God his 
due service" and therefore, when a person sins mortally (s)he loses both origi- 
nal and civil dominions.?" It should be noted that for FitzRalph civil dominion 
was dependent on divine dominion, so that "no one is dominus of things unless 


For FitzRalph's theory of dominion, see also Jussi Varkemaa, Summenhart's Theory of 
Individual Rights (Leiden: 2012), 37—44; Brett, Liberty, Rights and Nature, 68-71. 

20 FitzRalph, De pauperie Salvatoris, lib. 2, c. 1, 335: "Videtur ita posse describi, quod Ade 
dominium fuit racionalis creature mortale ius sive auctoritas originalis possidendi natu- 
raliter res sibi natura subiectas conformiter racioni, et eis plene utendi sive eas tractandi." 

21 FitzRalph, De pauperie Salvatoris, lib. 2, c. 12, 352. 

22  FitzRalph, De pauperie Salvatoris, lib. 2, c. 4, 344: "Istud igitur dominium non sequitur 
naturam specificam immediate, set mediante iusticia, que sine iustificante gracia non 
habetur" Translation in Varkemaa, Summenhart's Theory of Individual Rights, 40. 

23 . FitzRalph, De pauperie Salvatoris, lib. 2, c. 4, 344. See also Brett, Liberty, Rights and Nature, 
70-71. 

24  FitzRalph, De pauperie Salvatoris, lib. 2, c. 20, 362. 

25 FitzRalph, De pauperie Salvatoris, lib. 3, c. 7, 390. Varkemaa, Summenhart's Theory of 
Individual Rights, 40. 

26 X FitzRalph, Depauperie Salvatoris, lib. 4, c.1, 437. Nor can original dominion be diminished; 
it can only be limited. See Ibid., lib. 2, c. 24, 367. For these notions, see also Varkemaa, 
Summenhart's Theory of Individual Rights, 41. 

27  FitzRalph, De pauperie Salvatoris, lib. 4, c. 4, 441: "Civile dominium (...) datum est a Deo 
hominibus pro prestando debito Deo obsequio ab eo cui est datum; igitur, cum quis pec- 
cat mortaliter, per hoc perdens ac forefaciens originale dominium, pariter et pari ratione 
forefacit civile dominium” Translation in Varkemaa, Summenhart's Theory of Individual 
Rights, 42. 
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he is made righteous by the justifying grace of God”.28 However, sin does not 
totally destroy the capacity to possess legal rights, since FitzRalph thought that 
the Fall did not totally destroy the image of God in the human soul. Therefore, 
a sinner can also possess a "label" that is inferior to dominion but which at the 
same time provides justification for the human legal order.?? 

John Wyclif expounded his theory of dominion especially in De dominio 
divino (1373-1374) and De civili dominio (1375-1376).3° He followed but also 
developed the teaching of Giles of Rome and Richard FitzRalph “in a radi- 
cally antinomian fashion"?! Like his predecessors, Wyclif also explicated a 
hierarchical idea of dominion?? and God-graced dominion in order to exer- 
cise dominion righteously.?? The notion of justice understood as grace and as 
ontological status, is the most important quality and status of human beings, 
as well as for possessing dominion.?^ The capacity of possessing dominion is 
based on God's justifying grace, but *no one can merit anything if he does not 
have a right to it"?5 Annabel Brett analyses Wyclif's ideas as follows: "The full 
sense of ‘right’ in Wyclif is therefore merit, claim, worth or title: coinciding 


28 . FitzRalph, De pauperie Salvatoris, lib. 4, c. 3, 441. 

29 . Varkemaa, Summenhart's Theory of Individual Rights, 43-44. 

3o In his several studies, Stephen E. Lahey highlights the importance of the concept of do- 
minion in Wyclif's political thought. See, e.g., Stephen E. Lahey, “John Wyclif's Political 
Philosophy,” Stanford Encyclopedia of Philosophy, available at http://plato.stanford.edu/ 
entries/wyclif-political/. (9.10.2019); John Wyclif (Oxford: 2009); Philosophy and Politics in 
the Thought of John Wyclif, (Cambridge: 2003). For Wyclif's theory of dominion, see also 
Brett, Liberty, Right and Nature, 72—76; Tierney, The Idea of Natural Rights, 229-230. For 
Wyclif’s thought in general, see A Companion to Wyclif, ed. Ian Christopher Levy (Boston: 
2006); John Adam Robson, Wyclif and the Oxford School (Cambridge: 1961). For his later 
influence, see Katherine Walsh, “Wyclif’s Legacy in Central Europe in the Late Fourteenth 
and Early Fifteenth Centuries,’ in From Ockham to Wyclif, eds. Anne Hudson and Michael 
Wilks (New York: 1987), 397-417; Anne Hudson, *From Oxford to Prague: The Writings 
of John Wyclif and His English Followers in Bohemia,’ The Slavonic and East European 
Review 75 (1997): 642-57. 

31 Tierney, The Idea of Natural Rights, 229. 

32 John Wyclif, De dominio divino, eds. R.L. Poole, J. Loserth and E.D. Matthew (London: 
1895-1904), lib. 1, 16: “(...) sequitur quod dominium Dei mensurat, ut prius et presupposi- 
tum, omnia alia assignanda: si enim creatura habet dominium super quidquam, Deus 
prius habet dominium super idem; ideo ad quodlibet creatura dominium sequitur domi- 
nium divinum, et non econtra.” Also referred to in Lahey, Philosophy and Politics, 85. 

33 Wyclif, De dominio divino, lib. 3, 250: “(...) quelibet creatura racionalis sit improprie do- 
minus, quin pocius minister vel dispensator supremi Domini. Patet ex hoc quod quelibet 
creatura est servus Domini habens quidquid habet ex mera gracia ut dispenset.” See also 
Lahey, “John Wyclif's Political Philosophy,” chapters 2.1 and 3 (9.10.2019). 

34  Wyclif, De dominio divino, lib. 1, 1. See also Brett, Liberty, Right and Nature, 73. 

35  Wyclif, De civili dominio, lib. 2, 15. 
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with grace, it is the creature's very mode of being or ontological status. Outside 
grace, there is only primary being (esse primum) and the natural good (bonum 
naturae). The just alone have secondary perfection (perfectio secunda) and the 
good of grace (bonum gracie)?6 Concerning a person who lives in a state of 
sin, Wyclif argued that (s)he possesses dominion unjustly and in a sinful way.?" 

For Wyclif, only the righteous are members of the true church. Being bap- 
tized by a Catholic priest does not, however, indicate membership of the true 
church, since God has eternally predestined a portion of humankind to salva- 
tion, while the non-elect will be eternally punished for their sins.?? Despite the 
fact that the theology of predestination was common among medieval schol- 
ars, the radical aspect of Wyclif's understanding lay in his identification of the 
true church with the body of the elect.3° As some modern scholars have noted, 
Wyclif’s strong account of predestination seems to make his theory of domin- 
ion useless. They argue that if there is no way of knowing which part of the 
people is predestined to salvation and which part is foreknown to be damned, 
it makes no sense to argue that righteous dominion may be held only by those 
who are part of the elect. Does not a move like this make questions of righteous 
ownership and jurisdiction mysteries as great as those that concern future sal- 
vation and damnation? Furthermore, if a ruler's subjects have absolutely no 
way of knowing whether the ruler is exercising dominion lawfully or not, the 
political realm becomes totally unintelligible.*? Some scholars have, however, 
pointed out that, for this very reason, Wyclif did not connect righteous do- 
minion to the ruler's status as elect or damned, but rather with his possessing 
or not possessing the grace of God. It was on grace, not predestination that 
dominion rested.^! Since even the elect may fall, and indeed do fall into sin 


36 Brett, Liberty, Rights and Nature, 74. See also Wyclif, De divinio dominium, lib. 2, 15. 

37 Wyclif, De dominio divino, lib. 1, 2. In practice, the damned may accidentally own things as 
well, but they do not have actual dominion over the things they have. This is only because 
God gracefully allows them to do so. See Wyclif, De civili dominio, lib. 1, n. See also Lahey, 
Philosophy and Politics, 114. 

38 = Inhisdoctrine of predestination, Wyclif follows an English scholastic Thomas Bradwardine 
(1290-1349), not FitzRalph. For FitzRalph's theory of predestination and its differences to 
Wyclif, see Michael W. Dunne, “Richard FitzRalph," in Stanford Encyclopedia of Philosophy 
(20.9.2019). 

39 The question of whether God also actively predestines some to eternal damnation need 
not concern us here. What sets Wyclif apart from most of his contemporaries are the 
strong political and ecclesiological conclusions he draws from his predestinarian theol- 
ogy. See Lahey, Philosophy and Politics, 181-82. 

40 For these notions, see Gordon Leff, Heresy in the Middle Ages: The Relation of Heterodoxy 
to Dissent c.1250—c.1450 (Manchester: 2000), vol. 1, 325. 

41 Anthony Kelly, Wyclif (Oxford: 1985), 70. 
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sometimes, for Wyclif being predestined does not imply much more than final 
perseverance.^? Thus in accordance with this interpretation, Wyclif's theory 
was far from having the revolutionary practical implications some critics attri- 
bute to it.*? In his political theory, Wyclif rejects popular election as the means 
of choosing a king. Wyclif holds this view because he views grace as a neces- 
sary precondition for just dominion; thus, people have no means of perceiving 
whether the ruler has divine grace or not.^^ Thus he maintains that a king, 
exercising true dominion, must receive his powers directly from God.^9 

Wyclif's doctrine of dominion based on grace was condemned at the 
Council of Constance (1414-1418). In its decree Haec sancta, the council sup- 
ported the position of Pope Innocent Iv on the legitimacy of infidel dominion 
under natural law and defended the true Catholic faith against the errors of 
Wyclif (along with their later Hussite variations). The council also claimed su- 
preme authority for a general council.^9 Thus, the council brought to an end 
the Hostiensian and the Wyclifian line of argument regarding the dependence 
of dominion upon grace. 


4 Arguments for the Dominion Rights of Infidels 


The debates around the rights of infidels, their rationality and humanity, as 
well as the right to evangelize and enslave them, continued further for centu- 
ries, through the age of discoveries, and finally culminated in the discussion 
of the legitimacy of the colonization of the Americas in the 16th century. In 
this context, the rights of Amerindians came to be debated by the Spanish 
Crown. One of the most notable advocates of this colonization was Juan Ginés 
de Septilveda (1494-1573), a Cordoban theologian, who argued on Aristotelian 
grounds that Amerindians were natural slaves and inferior to the Spaniards.*” 


42 In bis De civili dominio, Wyclif wrote revealing that, although we may not know who will 
be saved in the end, compelling evidence may be found in the clergymen’s attitudes to- 
wards private property. Those priests who seem to be most fond of temporal riches are the 
most likely candidates for eternal damnation in the afterlife. See also Michael Wilks, The 
Problem of Sovereignty in the Later Middle Ages (Cambridge, UK: 2000), 21. 

43 See Wilks, The Problem of Sovereignty, 20-21. 

44 See Michael Wilks, Wyclif Political Ideas and Practice: Papers by Michael Wilks (Oxford: 
2000), 167, 230-31. 

45 Lahey, Philosophy and Politics, 189-191. 

46 See Tierney, The Idea of Natural Rights, 221, 229. 

47 For Aristotle's teaching on natural slaves, see M. Heath, “Aristotle on Natural Slavery,” 
Phronesis 53:3 (2008): 243-70. 
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Among the main opponents of Sepülvedá were the Spanish historian and 
Dominican missionary Bartolomé de Las Casas (1484-1566) and Dominican 
theologian Francisco de Vitoria (c.1485—1546). 

In his De unico vocationis modo omnium gentium ad veram religionem (The 
Only Way of Calling All Peoples to the True Religion) written in the 1530s, Las 
Casas pointed out a peaceful and apostolic method of evangelization together 
with recognizing the natural rights of Amerindians (as well as other infidels). 
Among these rights were included the right to property and self-rule as well as 
freedom not only in political matters but a spiritual freedom described as "time 
over life”.48 The latter is deemed necessary for receiving faith and baptism at 
one's own pace. Las Casas' teaching on infidels was based on the recognition of 
the humanity and natural unity of all human beings, which he described in the 
Historia de las Indias (History of the Indians) as follows: “Our Christian religion 
is one and adapts itself to all nations of the world and by all it equally receives. 
It neither takes their freedom nor their political authority.’49 

In his Relectio de Indis (On the Indians), Francisco de Vitoria responded to 
Sepulveda by focusing especially on dominion rights. Following the teaching 
of Pope Paul 111, he stated that Amerindians were rational human beings and 
had the same rights as the Christians,5° and thus they must be held to be true 
masters, and may not be dispossessed without due cause.*! In order to prove 
his argument, Vitoria explicated the criteria for possessing dominion rights by 
discussing four possible grounds for denying a status of true domini from the 
Amerindians (as stated by other authors). These criteria were: whether they 
are sinners (peccatores), infidels (infideles), madmen (amentes), or insensate 


48 Bartolomé de Las Casas, De unico vocationis modo omnium gentium ad veram religionem, 
in Fray Bartolomé de Las Casas: Obras completas, vol. 2 (Madrid: 1992), 7.2. (213-557). 

49 Bartolomé de Las Casas, Historia de las Indias, in Fray Bartolomé de Las Casas: Obras com- 
pletas, vol. 3 (Madrid: 1992), 3, c. 149. 

50 Francisco de Vitoria, De indis et de iure belli relectiones, ed. E. Nys, trans. J.P. Bate (Buffalo, 
NY: 1995). Vitoria also discussed his theory of dominion, rights, and justice in his earlier 
work, Commentary on Thomas Aquinas's Summa theologiae. See De Justitia, in Francesco 
de Vitoria, Commentarios a la secuanda secundae de Santo Tomás, ed. V. Beltrán de 
Heredia (Salamanca: 1934), vol. 3. For Vitoria's teaching on natural and dominion rights, 
see Brett, Liberty, Right and Nature, 123-37; Tierney, The Idea of Natural Rights, 256—72; 
Jorg A. Tellkamp, “Jus est idem quod dominium: Conrado Summenhart, Francisco de 
Vitoria y la conquista de América,” Veritas 54:3 (2009): 34-51; Virpi Mäkinen, "Dominion 
Rights of the Aboriginals in Francisco de Vitoria's De indis,” in Inherited Wealth, Justice and 
Equality, eds. John Cunliffe and Guido Erreygers (London: 2013), 17-38. 

51 Vitoria, De indis, 1.4, 223. 
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(insensati).?? These criteria provided the basis of Vitoria’s understanding 
of dominion. 

Concerning the first criterion, whether sinners and those in a state of mortal 
sin can possess dominion, Vitoria referred to the Hostiensian line of graced- 
based dominion as follows: 


There have been some who have held that the title to any dominion is 
grace, and consequently that sinners, or at least those who are in a state 
of mortal sin, cannot exercise dominion over anything. This was the heresy 
of the Poor Men of Lyon or Waldensians and later of John Wycliff, one of 
whose errors condemned by the Council of Constance was: “No one is a 
civil master while he is in a state of mortal sin." The same opinion was 
enunciated by Richard FitzRalph, Archbishop of Armagh, in his Summa 
in quaestionibus Armenorum 10.4.53 


According to Vitoria, the arguments posed by FitzRalph and Wyclif fail for 
three reasons: First, neither author made the necessary distinction between 
natural and civil dominion; second, in cases of necessity it was permissible 
and even a natural right to steal in order to sustain life, and third, because a 
man may repent.54 Concerning the first reason and following the traditional 
Thomist understanding, Vitoria stated that natural dominion is the dominion 
each human being has over his or her own acts and body (dominium sui). Thus, 
natural dominion could not be lost, not even through sin. Instead, a sinner 
has a right to defend his or her own life.5> Concerning the distinction between 


52 Vitoria, De indis, 1.4, 223. Vitoria also discussed these four criteria earlier in his com- 
mentary on Thomas Aquinas's secunda secundae, questions 63-67. Later on, John Locke 
made similar qualifications in his The Reasonableness of Christianity as Delivered in the 
Scripture. 

53 Francisco de Vitoria, De indis, 1.2, 223-24: "Fuerunt ero aliqui, qui defendebant quod 
titulus diminii est gratia et per consequens quod peccatores, saltem in mortali pec- 
cato, nullum habent dominium in quacumque re. Iste fuit error Pauperum de Lugduno, 
sive Waldensium, et postea Ioannis Wycliffe, cuius unus error damnatus in Concilio 
Constantiensi fuit: Nullus est dominus civilis, dum est in peccato mortal? Eadsem 
fuit sententia Armachani, lib. 10, De quaestionibus Armenorum." Translation in Vitoria, 
Political Writings, 240. 

54 Ibid. 

55 Vitoria, De indis, 1.2, 225: "Ergo, si propter offensam Dei homo perderet dominium civile, 
eadem ratione perderet etiam dominium naturale. Falsitas autem consequentis probatur, 
quia non perdit dominium super proprios actus et super propria membra; habet enim 
peccator ius defendendi propriam vitam." Vitoria also refers here to the decree of the 
Council of Constance, which had determined that “mortal sin is no impediment to the 
civil right of ownership, nor to true dominion" See De indis, 1.6, 224. 


Virpi Makinen, Jonathan William Robinson, Pamela Slotte, and Heikki Haara - 978-90-04-43153-9 
Downloaded from Brill.com11/13/2020 10:22:59PM 
via University of Cambridge 


WHETHER HERETICS AND INFIDELS CAN POSSESS DOMINION RIGHTS? 183 


natural and civil dominion, Vitoria pointed out that civil dominion involves 
natural dominion. His second reason countering FitzRalph and Wyclif con- 
cerns the maxim of the right of necessity. According to this maxim persons in 
extreme need have a duty or right to take another's property in order to pre- 
serve their own life. The background for this is based on Vitoria's understand- 
ing of natural dominion as a faculty which should be used (facultas utendi) 
in accordance with law.56 Natural dominion is God-given and necessary for 
being, and thus a right inseparable from human life.57 As Annabel Brett has 
noted, Vitoria understands this largest sense of dominion as "the (unqualified) 
subjective right"; “the subjective right simpliciter" 5? This means that "it belongs 
to everyone rather than it being one among a set of rights belonging separately 
to each individual" Thus, natural dominion (as a natural right) for the suste- 
nance of life follows from the natural law principle that “[e]ach must preserve 
his or her proper being. For all things desire to preserve themselves."5? 
Concerning the arguments of whether madmen or the insensate (which the 
Indians were also argued to be) lack dominion “because of want of reason or 
unsoundness of mind" Vitoria introduced criteria for being rational, explicat- 
ing the differences between animals and human beings. Primarily he pointed 
out the already stated idea of dominion as self-mastery that belongs to all ratio- 
nal creatures. By referring to Aristotle's idea that nature does nothing in vain he 
wrote "the special quality in man is reason, and potency which is not actualized 
is in vain"? Thus, the Amerindians as human beings were rational creatures 
and their reason gave them capacity for rights. Vitoria concluded his argument 
with the observation that if the Amerindians "are as foolish and slow-witted 
as people say they are, it is still wrong to use this as grounds to deny their true 
dominion; nor can they be counted among the slaves"! Sarcastically, he also 


56 Francisco de Vitoria, De justitia, in Comentarios a la secunda secundae de Santo Tomás, ed. 
V. Beltrán de Heredia (Salamanca: 1934), q. 62, a. 1, n. 8, 67. 

57 Vitoria, De justitia, q. 62, a. 1, n. 9, 68: "Item, patet etiam ex diffinitione dominii, quia est 
facultas utendi re secundum leges, et tamen licet Deo uti rebus ut voluerit; nec potest 
carere illo dominio, nec potest eo privare se, ita quod nos non possumus non esse sui." 

58 Here Vitoria differs from Aquinas in that he integrates dominion into the subjective pro- 
cess of human action and right. For Aquinas, the issue was not a question of right. See 
Brett, Liberty, Right and Nature, 127, 129-31. 

59 Brett, Liberty, Right and Nature, 130-31. For the early history of the right of necessity and 
self-preservation in medieval canon law and civil law, see Jonathan Robinson's article in 
this volume. 

60 See Vitoria, De indis 1.23, 231. 

61 Vitoria, De indis, 1, concl., 232: “Et sic, dato quod isti barbari sint ita inepti et hebetes, ut 
dicitur, non ideo negandum est habere verum dominium, nec sunt in numero servorum 
civilium habendi." Translation in Vitoria, Political Writings, 251. 
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added that “[e]ven amongst ourselves we see many peasants (rustici) who are 
little different from brute animals"? According to Vitoria, even a child before 
reaching a sense of reason can have dominion because (s)he does not exist for 
another’s use, like animals, but for him/herself — which is important in order 
to be a rights-bearing person.9? Another basic reason for the fact that only 
human beings can possess dominion rights is that they can be victims of an 
injury (iniuria) understood in the moral sense of being “wronged”. According 
to Vitoria, any attempt to deprive a human being of his natural rights consti- 
tutes an injury.6^ He also maintained that in point of fact the Amerindians 
are not madmen, but have judgement like other humans.® Their society is a 
modified version of Aristotle's criteria for the civil life (particularly developed 
in Aquinas's commentary on the passage on barbarians as "natural slaves"): 
"they have some order (ordo) in their affairs, that is, properly organized cities, 
proper marriages, magistrates and overlords, laws, industries and commerce, 
all of which require the use of reason."66 

Vitoria concluded his treatment by stating that the Amerindians undoubt- 
edly have true dominion in both public and private matters, just like Christians. 
Furthermore, these dominion rights could not be taken away from them, since 
they are true masters. By referring to other non-Christians, namely to Saracens 
and Jews, he added that even they (the eternal enemies of Christianity) are 
true owners of their property, if they have not seized lands elsewhere belong- 
ing to Christians.®” 


62 Vitoria, De indis, 1.23, 232: “(...) etiam apud nos videamus multos rusticorum parum dif- 
ferentes a brutis animantibus." Translation in Vitoria, Political Writings, 250. 

63 See Vitoria, De indis, 1.21, 231. 

64 Vitoria, De indis, 1.20, 230, where he also states that animals cannot suffer injury since 
despite the fact that they lack rights, they are also passive objects in "the realm of justice". 
According to Vitoria, it is also lawful to kill animals with impunity, even for pleasure. For 
Vitoria's understanding about animals, see also Varkemaa's chapter in this volume. 

65 Vitoria explains that by madmen he means “the incurably mad, who can neither have 
nor expect ever to have the use of reason". See De indis, 1.22, 231, where he also states that 
he leaves the experts of Roman law to decide whether madmen are able to possess civil 
dominion. 

66 Vitoria, De indis, 1.25, 233: "Patet, quia habent ordinem aliquem in suis rebus, postquam 
habent civitates, quae ordine constant, et habent matrimonia distincta, magistratus, 
dominos, leges, opificia, commutations, quae omnia requirunt usum rationis." Translation 
in Vitoria, Political Writings, 250. 

67 Vitoria, De indis, 1.24, 232. 
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5 Conclusion 


Authors opposing the rights of non-Christians articulated a claim to a spe- 
cial grace-based doctrine of dominion that was only possible for Christians 
(Hostiensis, Giles of Rome and Richard FitzRalph) or even only for those who 
were righteous and predestined (John Wyclif). Despite the fact that these theo- 
ries also understood dominion as natural or fundamental for human beings, 
they thought that it could be destroyed by sin and recovered only by divine 
grace. In general, such a theological and political theory would marginalize 
people who did not belong to the right religion, nationality, color, or even gen- 
der. For those recognizing the rights of infidels (such as Pope Innocent 111, Pope 
Innocent Iv, and Francisco de Vitoria), humanity and rational nature was suf- 
ficient criteria for possessing dominion rights and thus being a rights-bearing 
person. For them, natural and dominion rights were inalienable and could 
not be destroyed by sin or anything else. Dominion rights belonged to every 
human being as “the unique value and status of the human person" regard- 
less of religion or ethnicity. These kinds of arguments diminished the power 
of religious arguments and paved the way for ideas of universal human rights.9? 
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CHAPTER 8 


The Darker Side of Rights in Global Intellectual 
History: An Ambivalent Case of Franciscan Poverty 


Julia McClure 


1 Introduction 


This chapter responds to the questions raised by this volume by reflecting on 
the geopolitical landscape of margins. Much of postcolonial studies formerly 
subscribed to a Wallersteinian core-periphery structure, identifying marginal- 
ity with subjugated extra-European colonies.! This geo-political imaginary has 
shaped global politics, especially that of “development”, whereby a wealthy 
West gives aid to an impoverished “developing world", re-creating a world- 
system of centers and peripheries by re-inscribing neo-colonial relations of de- 
pendency.” However, this geo-political imagining that poverty and other forms 
of marginality have been created outside Europe obfuscates the ideological 
foundations of poverty as a European project that becomes a global project 
through colonialism. While “poverty” is not a universal category but a complex 
construct, the history of poverty helps reshape the landscapes of both global 
history and postcolonial critique as it transcends the boundaries of periodiza- 
tion and facilitates a reflection on the relationship between Europe and the 
world, challenging the chronologies and geographies of the history of colo- 
nialism and the geometries of power. The margins dealt with in this paper are 
therefore temporal and spatial, integrating Europe and the Middle Ages more 
fully into the history of colonialism; disciplinary, questioning the boundaries 
between intellectual and cultural history, and global and postcolonial history; 
existential, since extreme poverty and subsistence rights exist at the boundary 
between life and death; and intellectual, since discussions of the existential 
questions of poverty impact upon the conceptual landscapes of rights. 

The aim of this chapter is to use the history of the Franciscan Order, a 
socio-political-religious movement with global dimensions, to go beyond the 


1 This is at the foundation of Dipesh Chakrabarty’s call to “provincialize Europe”. Dipesh 
Chakrabarty, Provincializing Europe: Postcolonial Thought and Historical Difference (Princeton, 
NJ: 2007). 

2 Immanuel Wallerstein, The Modern World System, vols 1-3 (New York: 1979-1989). 
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established paradigm of the darker side of rights. Through their experimenta- 
tion with poverty, Franciscans made a unique contribution to the history of 
rights and colonialism. Franciscan history offers an interesting perspective, 
not only because they played an important role in the history of late medi- 
eval Europe as well as the early history of extra-European colonialism, but also 
because they voluntarily aligned themselves with the poor and gave a face to 
marginality, albeit a Janus face. Through their struggle to experience and un- 
derstand poverty they experienced both subjugation and power in the Middle 
Ages and their history offers a double perspective. Franciscans were early crit- 
ics of the darker side of rights and they provide a window into historic ambiva- 
lences within the history of rights. 


2 Established Paradigm of the Darker Side of Rights 


There is an established paradigm of the darker side of rights which stems 
from the perspectives of postcolonial studies. Scholars have recognized that 
rights projects have imperial dimensions as the universalization of a Western 
concept. Brian Tierney asked “is the whole idea of human rights peculiarly a 
product of Western culture?"? In Laws of the Postcolonial, Peter Fitzpatrick and 
Eve Darian-Smith claim that it is now a "standard criticism" that “universal’ 
human rights enshrine occidental values^* and similar critiques occur in exist- 
ing global histories and discussions of globalization.5 The history of the devel- 
opment of rights as a global project emerged in the context of extra-European 
colonialism and the genealogy of rights is entangled with this colonialism. The 
discourse of natural rights was developed in the 16th-century by the so-called 
School of Salamanca for the purposes of legitimating Spanish colonialism, and 
this is recognized as a precursor to the doctrine of “modern” human rights.® 
The debates of 1550 between Spanish theologian Bartolomé de Las Casas 
(1484-1566) and Spanish humanist Juan Ginés de Sepülveda (1489-1573) are 


3 Brian Tierney, The Idea of Natural Rights: Studies on Natural Rights, Natural Law, and Church 
Law, 150-1625 (Atlanta, GA: 1997), 2. 

4 PeterFitzpatrick and Eve Darian-Smith, "Laws of the Postcolonial: An Insistent Introduction," 
in Laws of the Postcolonial, eds. E. Darian-Smith and P. Fitzpatrick (Michigan: 2002), 8. See 
also Anthony Pagden, “Human Rights, Natural Rights, and Europe's Imperial Legacy,” Political 
Theory 312 (2003): 171-99. 

5 For example, Bryan S. Turner and Habibul Haque Khondker, Globalization East and West 
(London: 2010), 163. 

6 Forexample, Antonio García y García, “The Spanish School of the Sixteenth and Seventeenth 
Centuries: A Precursor of the Theory of Human Rights," Ratio Juris 103 (1997): 25-35; and 
Pagden, *Human Rights, Natural Rights." 
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often taken as the showcase battle that initiated the long march to modern 
human rights. Lewis Hanke traced the contribution of Spanish theorists to the 
history of rights during the history of the Spanish Empire,’ and this was ini- 
tially seen as a contribution to the myth of the Spanish Empire as a benevolent 
empire, the so-called White Legend.® Others have seen the Spanish contri- 
bution to rights as another contribution to colonialism. For example, Daniel 
Castro described Las Casas, who famously produced a rights-based defense of 
the Amerindians, as a "tactician of ecclesiastic imperialism"? The contribution 
of another Salamanca rights scholar, Francisco de Vitoria (1492-1546) has also 
been critiqued. Carlos Esteban Deive contended that "in reality, Vitoria's opin- 
ion of the Indians scarcely differed from that of Sepülveda"!? Anthony Anghie 
famously exposed the problematic relationship between Vitoria's contribution 
to international law and colonialism.!! Robert Williams argued that "Vitoria's 
Law of Nations provided Western legal discourse with its first secularly ori- 
ented, systematized elaboration of the superior rights of civilized Europeans 
to invade and conquer normatively divergent peoples"? These critiques iden- 
tify the entanglement between rights, understood as a basic protection of an 
individual and the limitation of subjugation and colonialism, understood 
as the exploitation of individuals and the extension of subjugation. Existing 
critiques of the darker side of rights tend to focus on the development of 
extra-European colonialism in the sixteenth century, and particularly the role 
that rights played in the legal processes which constructed the space of the 
Americas as colonial space.!? 


7 Lewis Hanke, All Mankind Is One: A Study of the Disputation Between Bartolomé De Las 
Casas and Juan Ginés De Sepülveda in 1550 on the Intellectual and Religious Capacity of the 
American Indians (DeKalb, IL: 1994). 

8 Benjamin Keen, "The White Legend Revisited: A Reply to Professor Hanke's 'Modest 
Proposal,” The Hispanic American Historical Review 51:2 (1971): 336-35. 

9 Daniel Castro, Another Face of Empire: Bartolomé De Las Casas, Indigenous Rights, and 
Ecclesiastical Imperialism (Durham, NC: 2007), 13. 

10  "Laopinión de Vitoria sobre los indios, en realidad, apenas difiere de la Sepúlveda,” Carlos 
Esteban Deive, La Española y la esclavitud de los Indios (Santo Domingo: 1995), 21. 

11 Antony Angie, Imperialism, Sovereignty and the Making of International Law (Cambridge, 
UK: 2005). 

12 Robert A. Williams Jr., The American Indian in Western Legal Thought: The Discourse of the 
Conquest (Oxford: 1990), 106, cited in Georg Cavallar The Rights of Strangers: Theories 
of International Hospitality, the Global Community, and Political Justice since Vitoria 
(Aldershot, UK: 2002), 99. 

13 Forexample, Santa Arias and Raul Marrero-Fente (eds.), Coloniality, Religion, and the Law 
in the Early Iberian World (Nashville, TN: 2014); and Darian-Smith and Fitzpatrick, Laws of 
the Postcolonial. 
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The global turn prompts us to adopt a broader perspective of “context”, and 
the intellectual history of medieval Europe reminds us that, historically, law 
was not the only context in which rights could be understood and that "rights" 
have had different articulations and meanings. If we integrate the history of 
Europe and the Middle Ages, we arrive at an alternative perspective on the 
darker side of rights by seeing the way in which ambivalence, the simultaneous 
accommodation of contradictory positions, was part of the internal dynamics 
of the concept of right. 

Franciscan history offers a way to approach this ambivalence. Their history 
is entangled both with the intellectual and political history of late medieval 
Europe and with the unfolding of extra-European colonialism in the Americas 
in the16th century. The ambivalence of Franciscan history is generated by their 
complex ideology of poverty, which simultaneously revealed the sufferings of 
poverty while also valorizing poverty as a sacred category within the Christian 
tradition. Through their performance of voluntary poverty, they expressed soli- 
darity with the poor of Europe and with the Amerindians in the 16th century, 
while also representing an elite group. They expressed solidarity with the poor, 
but they also celebrated poverty. 


3 Franciscan History: A Strategy for Accessing Historical Ambivalence 


The history of the Franciscan Order is a prism through which we can see the 
history of ambivalence. The Franciscans emerged in Italy in the early 13th 
century and voluntarily aligned themselves with the poor and marginalized 
within European society. Later, they played important roles in the history of 
European colonialism in the Americas in the 16th century. Franciscan history 
provides a way to transcend the boundaries of periodization and the geogra- 
phies associated with the history of colonialism and reflect upon the histories 
of marginality which are produced globally. 

The Franciscans harnessed ambivalence. First, they were institutionally 
ambivalent; they had emerged as a radical counter-community but were ab- 
sorbed into the hierarchy and bureaucracy of the Church. Their voluntary 
alignment with the poor and dispossessed had been controversial as it con- 
tained a radical criticism of society. The Order's founder, Francis of Assisi 
(1182-1226), renounced his possessions to live from what he could receive 
from begging, like the poor. Through practicing voluntary poverty he chal- 
lenged the voluntary nature of the redistribution system of charity, claim- 
ing that “alms are a legacy and a justice due to the poor that our Lord Jesus 
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Christ acquired for us"!^ Through re-enacting the poverty of Christ and the 
Apostles, the Franciscans also posed a criticism to the wealth of the Church. 
However, despite occupying a radical position, they avoided charges of her- 
esy and were assimilated into the Church. 

Second, their doctrine of absolute and evangelical poverty involved an 
inversion of familiar landscapes of power; they saw themselves as liberated 
and empowered by poverty, subjugation, and obedience. This paradox was ex- 
plored in particular by the more radical Spiritual Franciscans that emerged in 
the 14th century. For example, Franciscan friar Angelo of Clareno (1247-1337) 
wrote, "he frees himself from earthly desires from the bottom up who wants 
to be free from the body, and wants by means and punishments and torture 
to cross over to Christ, who bore the suffering and the death of the cross for 
us"J5 Here we see the Franciscan idea that freedom is achieved through suf- 
fering. This pursuit and valorization of the complete overcoming of self, re- 
mained important to Franciscans in the 16th century as they spread across the 
Americas, the first missionaries amongst the Amerindians. The Oroz Codex 
(documents relating to the Franciscans in the Americas compiled in the late 
sixteenth and early seventeenth centuries) reported how Martín de Valencia 
(14741534), the leader of the first Franciscans to arrive in Mexico after the con- 
quest, had performed violence against himself in his Spanish hometown for 
the love of Jesus and “to conquer himself"!6 The Franciscans’ inversion of the 
familiar landscapes of power, their exploration of poverty as power and suffer- 
ing as freedom, provide a way to view the ambivalence which is intrinsic to the 
darker side of rights. 

Third, the Franciscans are known for their contribution to the history of 
rights, but rather than seeing rights as a protection of freedom, the Franciscans 
wanted freedom from legal rights. Franciscan intellectuals had tried to engi- 
neer a radical doctrine of poverty in the Middle Ages which theorized a space 
of action which was free from the constraints of all kinds of property rights. 
The conceptual possibility was designed by Minister General of the Order, 
Bonaventure (1217-1274), with the term simplex usus (simple use of goods), 
which was differentiated from all kinds of property rights (dominium un- 
derstood as equivalent with ius). Pope Nicholas 111 (1277-1280) issued the 


14 Francis of Assisi, "Fragments, in Francis of Assisi: Early Documents, vols 1-2, eds. 
Regis J. Armstrong, Hellman J.A. Wayne, and William J. Short (New York: 1999-2001), go. 

15 Angelo Clareno, A Chronicle or History of the Seven Tribulations of the Order of Brothers 
Minor, trans. David Burr and E. Randolph Daniel (New York: 2005), 20. 

16 Oroz Codex, ed. and trans. A. Chavez (Washington, DC: 1972), 180. 
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interpretation of the Franciscan rule in his bull Exiit qui seminat (1279) and 
codified (within the Bonaventurian lines) the Franciscan claim to be free from 
property rights," using the category of simplex usus facti to make a distinc- 
tion from usus iuris. The arrangement was controversial and stockpiled prob- 
lems for the Franciscan Order. After Exüt qui seminat, the Franciscans were 
opposed by the secular masters of the University of Paris, who refuted the idea 
that the Franciscans could be extra-legal persons; using things without rights 
threatened the juridical framework of society. In his Quodlibet XII, Godfrey 
of Fontaines (c.1250—1309) claimed that it was impossible for the Franciscans 
to renounce their right to use temporal goods in extreme necessity because 
everyone has a right to use goods for sustenance.? Another secular master, 
Henry of Ghent (1217-1293), opposed the idea that the Franciscans could be 
free from property as they claimed, because everyone has a property right in 
their own person, which was both a right and a duty since one must obtain the 
basic necessities to sustain life, even by force if necessary.!9 These 13th-century 
oppositions to the Franciscans' position are often overlooked by rights histo- 
rians, but, as Brian Tierney noted, the discussions on dominion of self and the 
rights of necessity set the ground work for those of the 16th and 17th centuries.?9 

Despite the opposition of the secular masters in the late 13th century, 
there were Franciscans who wanted to expand rather than to contract the 
Franciscans' ideology of poverty. Peter John Olivi (1248-1297) helped shape 
this more radical movement. He advocated not only use without ownership, 
but poor use (usus pauper), playing with the boundaries of what was necessary 
to sustain life.?! He was also sceptical about rights. Olivi interpreted rights plu- 
ralistically, not as an inherent good. As Jussi Varkemaa reminds us elsewhere, 


17 Nicholas 11, Exiit qui seminat, in Liber Sextus, Corpus iuris canonici, ed. E. Friedberg 
(Leipzig: 1879; Graz: 1959, 2nd ed.) col. 109-1121; translation from the Register of 
Nicholas III, 232—241. See also David Flood, "Introduction, Franciscan Poverty,” in Nicolaus 
Minorita, Chronica: Documentation on Pope John XXII, Michael of Cesena and the Poverty 
of Christ with Summaries in English: A Source Book, eds. Gedeon Gal and David Flood (New 
York: 1996), 34. 

18 | Godfrey of Fontaines, Quodlibet X11, q. 19, 142. Cited in Virpi Mäkinen, "Rights and Duties 
in Late Scholastic Discussion on Extreme Necessity,’ in Transformations in Medieval and 
Early-Modern Rights Discourse, eds. Virpi Mäkinen and Petter Korkman (Dordrecht: 
2006), 47. 

19 Tierney, The Idea of Natural Rights, 86. See also Henry of Ghent, Quodlibetal Questions on 
Moral Problems, trans. Roland J. Teske (Milwaukee, WI: 2005). 

20 Tierney, The Idea of Natural Rights, 89. See also Jussi Varkemaa, Summenhart's Theory of 
Individual Rights (Leiden: 2012). 

21 Peter John Olivi, De usus pauper: The Questio and the Tractatus, ed. David Burr (Florence: 
1992). 
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Olivi associated the notion of rights as a power, but also as a subjection or obli- 
gation (ius subiectionis vel obligationis), as well as the right of debt (ius debiti).2? 
As Varkemaa also observes, Olivi was interested in metaphysics and his main 
question was whether objects signified by words had any real existence.?? This 
questioned the relationship between "right" as concept and physical reality. 

The fascination with rights as a power from which the Franciscans wanted 
to be free in order to achieve their poverty was a later development of the 
Order's history. Regis J. Armstrong reminds us that St. Francis never referred 
to dominium or ius, the concepts that came to dominate the poverty dispute 
and its contribution to the history of rights.?^ During the 14th-century phase 
of the dispute, English Franciscan theologian William of Ockham (1285-1347) 
conceded that use in the case of extreme necessity was a natural right which 
was inalienable. The Franciscans' desire to escape from the power and legal 
framework of rights in fact paved the way for the development of the history 
of individual natural rights. In order to realize a theological ideal of poverty, 
the Franciscans tried to negotiate a space for existing without legal rights, but 
they simultaneously contributed to the language and conceptual apparatus of 
rights discourse. They were questioning the inherent "goodness" or even neu- 
trality, of rights, and this offers insights into the longer history of the darker 
side of rights. 

Franciscan history, especially their interpretation of poverty as a way of lic- 
itly using the things of necessity without rights, signposts three possible in- 
sights into the darker side of rights. First, the manipulation and suppression 
of the Franciscans' position regarding rights indicates that processes of mar- 
ginalization and the colonization of concepts, languages, and memories were 
not only part of the history of extra-European colonization but also part of the 
history of Europe. Second, the Franciscans, whose ideas were also repressed in 
the Middle Ages, can be thought of as the first postcolonial critics of the darker 
side of rights. Third, ideas that were used during the discussion of Franciscan 
poverty, such as the idea that all things were common in the case of necessity, 
had ambivalent implications which reveal a darker side of rights. 


22 . Varkemaa, Summenhart's Theory, 21, citing Peter Olivi; see L. Delorme, “Quid ponat ius vel 
dominium ou encore ‘De signis voluntariis,” Antonianum 20 (1945): 309-30. 

23 Ibidem. 

24 Regis J. Armstrong, St. Francis of Assisi: Writings for a Gospel Life (Slough: 1994), 153. 
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4 Franciscan History Reveals the Colonial Processes within Europe 


The Franciscans, who have been recognized for their contribution to colonial- 
ism as missionaries in the Americas,”5 themselves had their ideas suppressed 
in Europe in the Middle Ages. They experienced processes of control that are 
normatively associated with operations of power in extra-European colonial 
contexts. The history of the suppression of elements of the Franciscan Order 
and parts of their philosophy of poverty shows that power processes, includ- 
ing the control of language, ideas, and memory, were experienced in Europe 
before they became elements of European overseas colonialism.?6 The critical 
phase of suppression came in the 14th century, after Pope John xx11 (1316-1334) 
issued Quorundam exigit (1317). This condemned the teachings of the Spiritual 
Franciscans,”” four of whom were condemned by the Inquisition and burnt. 
In 1322 John XXII issued Quia nonnunquam which suspended the prohibitions 
of Nicholas 111 against debating and commenting on Exiit qui seminat under 
certain circumstances. This opened the debate on the terms of Exiit qui semi- 
nat, the document that had enabled the Franciscans to claim that they were 
free from both property and rights.?? Using the ideas of the Dominican scholar 
Herveaus Natalis (1260-1323), John xxi1 developed his attack on Franciscan 
ideas in his Ad conditorem canonum (1322),?? and Cum inter nonnullos (1323). 
By 1329 John had condemned the Minister General of the Franciscan Order, 
Michael of Cesena (c.1270-1342), his followers, and their theoretical defense of 
poverty.?? This papal opposition to the Franciscan position provides an insight 


25 See Julia McClure, The Franciscan Invention of the New World (Basingstoke: 2016). See 
also Inga Clendinnen, Ambivalent Conquests: Maya and Spaniard in Yucatan, 1517-1570 
(Cambridge, UK: 2003); Robert H. Jackson and Edward Castillo, Indians, Franciscans, 
and Spanish Colonization: The Impact of the Mission System on California Indians 
(Albuquerque: 2001). 

26 See McClure, The Franciscan Invention. 

27 john xxii, Quorundam exigit, in Bullarium Franciscanum, ed. J. Sbaralea and C. Eubel 
(Rome: 1898), vol. 5, no. 89, 128-131. The Spiritual Franciscans were a more radical 
Franciscan sect, adhering to an extreme interpretation of poverty and harboring apoca- 
lyptic ideas. See David Burr, The Spiritual Franciscans: From Protest to Persecution in the 
Century after Saint Francis (University Park: 2001). 

28  Johnxxir, Quia nonnunquam, in Corpus iuris canonici, ed. Aemilius Friedberg, Editio lip- 
siensis secunda (Leipzig: 1879), vol. 2, Ex. Ioh. xx11, col. 1224. 

29 John xxii, Ad conditorem canonum, col. 1225, ff. There were two versions of this bull, 
see Jonathan Robinson, William of Ockham's Early Theory of Property Rights in Context 
(Leiden: 2012), 34-42 and Virpi Makinen, Property Rights in the Late Medieval Discussion 
on Franciscan Poverty (Leuven: 2002), 148-49. 

30 John xxii, Quia vir reprobus, in Bullarium Franciscanum, eds. J. Sbaralea and C. Eubel 
(Rome: 1898), vol. 5. The whole text of Quia vir reprobus is included in William of 
Ockham's Opus nonaginta dierum, which has become the standard source for this bull. 
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into the power processes and manipulations of concepts developed in medi- 
eval Europe. 

The opposition to the Franciscan position went further than revoking their 
legal arrangement, but also manipulated meaning and memory and trans- 
formed the landscape of conceptual possibility within Europe. When the 
Spanish conquistadores arrived in the Americas, they set fire to codices, aim- 
ing to destroy traces of history and ideas that could challenge the orthodox 
beliefs of the Catholic Church. The idea of controlling texts, language, and col- 
lective memory was not a colonial strategy invented overseas but had been a 
normal practice of the battle for orthodoxy within Europe. The suppression of 
radical Franciscan interpretations of poverty, which had radical implications 
for property rights and social order, was part of this. 

For example, in his Cum inter nonnullos, John xxii ruled that it was heretical 
to claim that Christ and the Apostles had owned nothing.?! Not content at stop- 
ping at the history of Christ and the Apostles, John went on to transform the 
landscape of the history of property, starting with the paradise of the Garden 
of Eden. Melanie Brunner has argued that Pope John xx11’s discussion of the 
origin of private property is evidence that the pope had “been forced onto the 
Franciscans' own ground", since, as Brunner reminds us, it was Bonagratia of 
Bergamo (1265-1340), procurator of the Order, who had first referred to the 
book of Genesis in his defense of the Franciscan poverty ideal.?? Since Exiit qui 
seminat had been enshrined in canon law in the 1290s, the Franciscan position 
that there was no dominion in the state of innocence had become dominant, 
but this issue had long been debated. In his several bulls, John xxi1 used lin- 
guistic analysis, and uncontroversial concepts from Roman law, to argue that 
Adam had dominion in the state of innocence; he used language to manipulate 
the collective religious memory and his teachings on the state of innocence 
and first acquisition differed greatly from the traditional theological doctrine 
of the origin of property common to the collective memory of Christianity. It 
was significant for the Americas that the state of innocence had been reimag- 
ined during the Franciscan poverty dispute as the place where property devel- 
oped, since the New World was paradise, and thus associated with the state of 
innocence, which was now a place where property could develop through First 


This argument was supported by q. 3, a. 1 of Natalis' Liber de paupertate Christi et apos- 
tolorum. See Herveaus Natalis, The Poverty of Christ and the Apostles, trans. J.D. Jones 
(Toronto: 1999). 

31 John xxi, Cum inter nonnullos, in Corpus iuris canonici, ed. Aemilius Friedberg, Editio 
lipsiensis secunda (Leipzig: 1879), vol. 2, Ex. Ioh. xx11, col. 1229-1230; translation available 
at http://www.franciscan-archive.org/index2.html (15.04.2011). 

32 Melanie Brunner, “Pope John XXII and the Michaelists’, Church History and Religious 
Culture 94:2 (2014): 209. 
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Acquisition.?? Following John xx11’s ruling, there should be no qualms about 
establishing a private property regime, since by predating private property to 
before the Fall implied that private property was of divine origin.?* Gordon 
Leff described John xx11’s ruling that there was property in the state of inno- 
cence as the “sanctification of property rights"35 

The papacy did not only target memory but also linguistic meaning; accord- 
ing to William of Ockham, John xxit1 argued that the Franciscans “by means 
of the ambiguity of terms and names (...) labours to bring in errors, overthrow 
the truth, drag the sacred Scriptures into a false meaning"?6 The repression 
of the radical implications of the Franciscans' poverty doctrine was a strug- 
gle not only to assert monopolies of law, but also of memory and meaning. 
Postcolonial scholars have recognized the role of the manipulation of mem- 
ory and language in the history of colonialism, yet in the Franciscan poverty 
dispute we find evidence that such processes are part of the longer history 
of rights. 

The contribution of the Franciscans to the history of rights is often for- 
mulated in a constructive way, the way in which Ockham contributed to the 
transition from objective to subjective understandings of rights, for example, 
and yet itis the suppression of alternative ideas engineered by the Franciscans 
that was most significant. The Franciscans had played a role in this them- 
selves since the Michaelists had tried to suppress the more radical ideas of 
the Spiritualists.?7 The Franciscans had wanted to be free from property and 
rights, and the denial of this possibility by Pope John xxii in the 14th century 
is at the heart of the Franciscan poverty dispute and the Franciscans contribu- 
tion to the history of rights. As Brian Tierney's work also shows, rather than the 


33 For example, see Christopher Columbus, "Narrative of the Third Voyage of Christopher 
Columbus to the Indies, in which He Discovered the Mainland, Dispatched to the 
Sovereigns from the Island of Hispaniola,’ in The Four Voyages of Christopher Columbus, 
being his own log book, letters and dispatches with connecting narratives drawn from the 
Life of the Admiral by his son Hernando Colon and other contemporary historians, ed. and 
trans. J.M. Cohen (London: 1969), 218. 

34 For more on this discussion, see Brunner, “Pope John XXII and the Michaelists,” 210. 

35 Gordon Leff, “The Bible and Rights in the Franciscan Disputes over Poverty,” in The Bible 
in the Medieval World: Essays in Memory of Beryl Smalley, eds. Katherine Walsh and Diana 
Wood (Oxford: 1985), 231. 

36 William of Ockham, A Translation of William of Ockham’s Work of Ninety Days, 2 vols, 
trans. John Kilcullen and John Scott (Lewiston, NY: 2000), 148. 

37  TheMichaelists is the name given to the followers of Michael of Cesena, Minister General 
of the Order between the years 1316-1327, especially those that fled with him from 
Avignon in 1327. These were Bonagratia of Bergamo, Heinrich of Thalheim, Francesco 
d'Ascoli, and William of Ockham. 
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Franciscans achieving the possibility of being free from property rights, the 
discourse contributed to the way in which, instead, property is the “paradig- 
matic right" of modernity.?? The expansion of the territory of property rights 
partly comes through the successful suppression of the alternative freedom 
from property rights proposed by the Franciscans. 

As the Amerindians would find out in the 16th century, property rights might 
not eradicate poverty, but would instead create a veneer of legitimacy for the 
appropriations which created it. Paul 111's bull, Sublimis Deus (1537) claimed 
that "they [the Indians] should enjoy their liberty and the possession of their 
property"?? This followed on from the Laws of Burgos, an important document 
in the history of the colonization of the New World, which justified the forced 
migration and labor of the Amerindians while also guaranteeing that “as soon 
as the Indians are brought to the estates they shall be given all the aforesaid as 
their own property"? Like the Franciscans, the Amerindians could not be free 
from property, but they could not be saved by it either. Just as the Franciscans 
had argued in the 14th century, now two centuries later property was not a 
source of liberty for the Amerindians but a form of incarceration in a prison of 
disadvantaging legal structures. 


5 The Franciscans: The First Postcolonial Critics of the Darker Side 
of Rights 


The Franciscans experienced the repression of their ideas in the late Middle 
Ages; they can also be thought of as the first postcolonial critics of the darker 
side of rights. As is clear from Ockham’s writings, they also saw rights as a ser- 
vitude or oppressive power from which they wanted to be free.^! 

The Franciscan contribution to the history of rights has been noted, and 
yet it is worth considering the uncomfortable irony that their contribution is 
essentially the result of the suppression of their attempt to be free from con- 
cepts which they saw as oppressive. As stated at the beginning, scholars who 
have explored the entanglement between rights and colonialism have usually 
focused on the expansion of European legal processes. Yet, in the Middle Ages, 


38 Tierney, The Idea of Natural Rights, 131. 

39 Pope Paul 111, Sublimis Deus, 1537, reproduced in Lewis Hanke, All Mankind Is One: A Study 
of the Disputation Between Bartolomé De Las Casas and Juan Ginés De Sepülveda in 1550 on 
the Intellectual and Religious Capacity of the American Indians (DeKalb, IL: 1994), 21. 

40 Laws of Burgos of 1513-1513, Royal Ordinance for the Good Government and Treatment of the 
Indians, trans. and intr. Lesley Byrd Simpson (San Francisco: 1960), 15. 

41 Foran example, see Ockham, Work of Ninety Days, 358. 
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law had not been the only context of right. In fact, during the Franciscan pov- 
erty dispute Ockham had opposed John xx11’s over-use of legalistic reasoning 
with regard to right. Ockham defined the “right of heaven" (ius fori) as the “way 
persons living without positive legal institutions can licitly use material things 
for their preservation or comfort".^? He was a vehement critic of the monopoly 
of the legal context and criticized the way in which John xx11, a trained canon 
lawyer, took a legalistic rather than a theological approach to the question of 
friars’ poverty.^? Ockham had argued that the Franciscans were free from all 
positive (law) rights and that they simply used things since the permission of 
the owner enabled licit use without any rights.44 He maintained that there 
was a difference between things that were just and things that were licit. The 
Franciscans claimed to exist outside the law. Ockham wanted Franciscan pov- 
erty to incorporate a poverty of law, arguing that the Franciscans did not have 
rights because they did not have the power to litigate in court.*5 

John xxi1 opposed this space outside of law and ruled that the Franciscans 
had to be owners of the things that they consumed through use, and that they 
had to have a right for this to be licit.^9 John's legislation opposed the notion 
that there could be a realm of simple use or action between the just and the 
unjust.^? Herveaus Natalis's (1260-1323) Liber de paupertate Christi et apostolo- 
rum influenced John xx11’s process of the juridification of the concept of right, 
which occurs through subtle linguistic manipulation, such as the conflation of 
the just and unjust with the licit and illicit.4 Ockham had fought to defend the 
possibility of a “pure exterior act, neither just nor unjust”, which could be at- 
tributed to irrationals such as animals, the mad, and children, and he claimed 
that this legitimate realm of action was accessible to Franciscans and in princi- 
ple, to everyone.?? The friar was supposed to be considered dead to the world, 


42 Arthur S. McGrade and John Kilcullen, “Introduction,” in A Letter to the Friars Minor and 
Other Writings, eds. Arthur S. McGrade and John Kilcullen (Cambridge: 1995), 16. 

43 See Quillelmi de Ockham, Opus nonaginta dierum, in Opera Politica, eds. R.F. Bennett and 
J.G. Sikes (Manchester: 1940), vol. 1, 287—374; in Opera Politica, eds. J. Sikes and H.S. Offler 
(Manchester 1963), vol. 2, 375-858. 

44 Ockham, Work of Ninety Days, 433. 

45 Ockham, Work of Ninety Days, 142-44, 146. 

46 John xxii, Ad conditorem canonum, in Corpus iuris canonici, ed. E. Friedberg, Editio lip- 
siensis secunda (Leipzig: 1879), vol. 2, Ex. Ioh. XX11, col. 1225. 

47 This was Ockham’s argument, see Work of Ninety Days, 450. 

48 Hervaeus Natalis, The Poverty of Christ and the Apostles, 43. 

49 Annabel S. Brett, Liberty, Right and Nature: Individual Rights in Later Scholastic Thought 
(Cambridge, UK: 1997), 59, who cited Ockham’s Opus nonaginta dierum, c. 58, 551. 
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and so without property. The denial of the Franciscan position meant that it 
was impossible to be outside the system of law. Through the discourse of the 
Franciscan poverty dispute the context of law became hegemonic, despite 
Ockham’s criticism of the growing monopoly of law on the concept of right. 
Postcolonial scholars have critiqued the colonial function of law, yet we find a 
similar critique in the work of Ockham in the early 14th century. 

As Homi Bhabha has argued, ambivalence is an important dimension of 
the postcolonial perspective,?? and ambivalence was certainly part of the 
Franciscans' doctrine of poverty and perspective on rights. In the 14th century, 
the main objective of Franciscan intellectuals was not to defend the rights of 
the dispossessed but to show that they, like the marginal groups of society, 
also had no rights. For example, Bonaventure and Ockham both compared 
the Franciscan position to that of slaves to explain how it was that they had 
use without ownership.*! The use of slavery as an explanatory device for the 
Franciscan condition harks back to the original Franciscan view that eman- 
cipation could be found in hardship and subjugation. The Franciscans trans- 
mitted their ambivalence to the Americas in the 16th century and projected 
their perspective onto the Amerindians, sympathizing with the suffering of the 
Amerindians while suggesting that the Amerindians shared the Franciscans' 
valorization of the suffering of poverty. The 16th-century Franciscan chronicler 
and missionary Diego de Landa (1524-1579) projected the Franciscan sense of 
the freedom created through subservience onto the Amerindians; he wrote 
that the Indians became attached to the Franciscans, giving them information 
and taking their advice, because the Franciscans labored without self-interest, 
and their work resulted in greater freedom.*? De Landa projected this valori- 
zation of liberty in subjugation and labor at a time when the colonial labor 
demands on the Amerindians were increasing under encomienda and later 
repartimiento.5? The language of the 16th-century Franciscan chronicles of the 
New World give an indication of one of the ambivalent colonial legacy of the 
Franciscans. 


50 Homi K. Bhabha, The Location of Culture (London: 1994) 85-92. First published Homi 
Bhabha, “Of Mimicry and Man: The Ambivalence of Colonial Discourse,” Discipleship: A 
Special Issue on Psychoanalysis 28 (1984): 125-133. 

51 Michael of Cesena made this case to refute the errors of Ad conditorem cononum; sum- 
marized by David Flood, “The Long Appeal,” 214-15. 

52 Diego de Landa, Relacion de Las Cosas de Yucatan, ed. M. Rivera (Madrid: 1985), 69. 

53 Encomienda was a system for forcibly (and legally according to the Spanish) extracting 
tribute and labor from the Amerindians. The Encomienda system began in the Americas 
in 1503 and was formally established by the Laws of Burgos in 1512. 
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6 The Ambivalence of the Right of Necessity 


The Franciscans not only played with the boundaries of freedom and power 
but also the existential boundaries governing human beings in the world. 
Their pursuit of radical poverty led them to their discussion of the rights of 
necessity5^ The rights of necessity, which became essential to the Franciscan 
position, had ambivalent implications and uses. As they tried to explain how 
poverty freed them from property and rights, they argued that use could be 
separated from ownership, and that all things were common in the case of ne- 
cessity. During the 14th-century poverty dispute, the claim that the Franciscans 
had neither property nor rights was reiterated by the Minister General of the 
Order, Michael of Cesena (1270-1342), who (similar to Bonaventure) delin- 
eated a “fourfold community of goods": from divine right, from civil right, from 
ecclesiastical right, where goods are held collegially, and from the necessity of 
nature.55 Ockham contributed to the defense of the Franciscan position and 
the idea that all things were common in the case of necessity, arguing that “ne- 
cessity has no law"56 The lawlessness of necessity was double edged; it could 
be used, as it was by the Dominican thinker Domingo de Soto in the 16th cen- 
tury, to defend the rights of the poor to the necessities of life,>” or it could be 
used to justify colonial appropriation. 

In one 16th-century travelogue of a Franciscan missionary, we find an exam- 
ple of how the Franciscans could use the arguments about use without own- 
ership in the case of necessity to justify their colonial acts in the New World. 
The Franciscan theologian Juan Focher used the Order's poverty doctrine to 
justify the colonial appropriation of indigenous property in the Americas. 
Focher explained: “in the case of extreme necessity, it is said, when the things 
of necessity can be acquired in no other way, all things are common (...) in this 
case there is no sin in taking from the goods of the pagans the things that are 
necessary for life" 59 He added that “those who sustain the friars must also pro- 
vide for those who, by mandate of the prince, accompany or protect the 


54 As Virpi Mäkinen has shown, the discussion of the right of necessity was not confined to 
the discourse of Franciscan poverty. See Mäkinen, "Rights and Duties,” 37-62. 

55 Flood, “The Long Appeal," 220. 

56 Ockham, Work of Ninety Days, 89. Matt. 12:3-5. 

57 Domingo de Soto argued that the poor had a right to alms not only in the case of extreme 
necessity. See his Deliberación en la Causa de los Pobres, Salamanca, 30, de enero de 1545, 
in El Gran Debate Sobre Los Pobres en el Siglo XVI, ed. Félix Santolaria Sierra (Barcelona: 
2003), 64. 

58 Juan Focher Itinerario del misionero en América colección de libros y documentos referentes 
a la Historia de América, vol. 22 (Madrid: 1960), 87. 
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evangelic messengers"5? Focher used the idea developed by the Franciscans 
during the poverty disputes, that in the case of necessity all things were com- 
mon, to justify the appropriation of indigenous goods by the Franciscans and 
their conquistador companions. The idea that all things were common in the 
case of necessity had other implications, especially during the development of 
European colonies overseas in the 16th century. 

The importance of ambivalence to the darker side of rights is indicated by 
the “right to hospitality9? which was developed by Francisco de Vitoria in the 
16th century to justify the dimensions of Spanish overseas colonialism. Georg 
Cavallar summarizes that Vitoria's right of hospitality encompassed the right 
to travel (ius peregrinandi) the right to dwell in the countries or territories vis- 
ited, the right to trade, the freedom to use common property, the ius solis, or 
freedom of residence, nationalization and citizenship, and the negation of a 
right of expulsion without just cause.9! These rights could be used to justify 
European colonial actions in the Americas, such as the appropriation of raw 
materials like gold, pearls, and fish.8? It is interesting that while such rights 
(to travel, to reside in foreign places, to common property) were being used to 
justify European colonialism overseas at the expense of the Amerindians, such 
rights were also being denied to the poor of Europe through the 16th-century 
proliferation of poor laws, which repressed and discriminated against the poor.2 
For example, using ideas developed by the Ypres scheme, Forma subventionis 
pauperum (1531) and Juan Luis Vives (1493-1540), Charles v (as Holy Roman 
Empire 1519-1556 and the King of Spain 1516-1556) issued a decree forbidding 
begging throughout the empire. The Spanish poor laws restricted the rights to 
begging, movement between cities, the rights of foreigners, and access to the 
things of necessity. Anyone found begging without a license was considered 
a vagabond and subject to four years galley service on the first offense, eight 
years on second, life on third.5^ Thus, the ships that took the conquistadores 
to America to extend their "right to hospitality" were powered by the poor of 
Europe, who had had their rights to hospitality suppressed. This final example 


59  Focher, Itinerario del misionero, 89. 

60 See Francisco de Vitoria, On the American Indies, q. 3, a. 1, in Francisco de Vitoria: Political 
Writings, eds. Anthony Pagden and Jeremy Lawrence (Cambridge, MA: 1991), 278-84. 

61  Cavallar The Rights of Strangers, 108. 

62 Vitoria, On the American Indians, 280. 

63 See FR. Salter (ed.), Some Early Tracts on Poor Relief (London: 1926). See also 
Annabel S. Brett, Changes of States: Nature and the Limits of the City in Early Modern 
Natural Law (Princeton: 2011). 

64 Linda Martz, Poverty and Welfare in Habsburg Spain: The Example of Toledo (Cambridge, 
UK: 1983), 30. 
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is a reminder not only of more examples of the darker side of rights, but of the 
ambivalences surging below the familiar landscapes of global history, which 
are revealed by the history of poverty. Yet, the experiences of the darker side of 
rights have not been equally disbursed globally. 

The Spanish Empire that unfolded in the 16th century was a deeply litigious 
world, and disputes about the rights of the poor played a role in the Spanish 
imperial project. These disputes are recorded in the pleitos de pobres, court 
cases involving poverty pleas. These pleitos do not represent dispossessed 
Amerindians, but rather European settlers who sought to avoid various license 
fees by appealing to the Casa de Contratación. The Casa de Contratación even 
met the costs of the pleitos de pobres.55 Among these pleitos are claims for re- 
mittances from the license fees required to have black slaves in the Americas, 
because these owners of black slaves were apparently too poor to pay.®® This 
reminds us that poverty could be used to claim rights, but whose rights were 
they protecting, and against whose freedoms and resources? 

The discourse of rights developed in relation to the condition of those at 
the margins, the poor and those dispossessed by colonialism, and yet this dis- 
course has not always offered protection against exploitation. Rather, as the 
Franciscans predicted and indeed (perhaps unintentionally) contributed to, 
rights, such as the rights of the poor to the basics of necessity through charity, 
may have resulted in an entrapment in a legalistic and ideological entangle- 
ment which regularized the structure of power asymmetries. For example, 
contemporary commentators have observed how international development 
has failed to eradicate poverty, since it is based on a paternalist idea about 
charity which developed in the history of the West which is structurally, and 
one might add ideologically, incapable of overcoming inequality.9 In his work 
reassessing international humanitarianism, David Kennedy also observed 
that rights may be part of the problem inhibiting the development of global 
equality, but points to broader contextual issues in the deployment of rights,9? 
rather than the question raised by the intellectuals of the Franciscan Order 
about the nature of rights themselves. 

New research on inequality and the new politics of distribution currently 
being developed by the basic income movement is beginning to call the role 


65 For example, Archivo General de Indias (AG1), INDIFERENTE, 1966, L.15, F.405V406, 
INDIFERENTE, 426, 125, f345r—345v, INDIFERENTE, 450, l a6, f. 220v-221. 

66 AGI, INDIFERENTE, 424, L. 22, F, 519V, SANTO, DOMINGO, 868, Li.£.23R-24R, SANTO -. 
DOMINGO, 1121, L.2, F186. 

67 See also Pamela Slotte's chapter in this volume. 

68 David Kennedy, The Dark Side of Virtue: Reassessing International Humanitarianism 
(Princeton, NJ: 2004). 
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of rights into question. For example, James Ferguson cites the case of a poor 
South African who is being “educated” about his right to a house: the South 
African responds by saying, “but I don't want the right to a house’, then pauses 
and adds, “I want a house."9? This raises the issue of the relationship between 
the discourse of rights and the politics of practices redistribution in a world of 
systemic inequality. This small final example reminds us that for those suffer- 
ing from the lack of something such as a house, the right to something is not 
the thing itself."? In this way, a right to something might not overcome its ab- 
sence, but rather serve as a strategy for avoiding real distributional justice. Such 
skepticism over the relationship between words such as "rights" and objects 
needed such as houses were, perhaps, anticipated by Olivi's metaphysical in- 
terrogation of the relationship between words and things, and the Franciscans' 
attempt to establish a system of use unbound by the juridical framework of 
property rights. 


7 Conclusion 


In conclusion, the history of the Franciscan Order can provide an alternative 
perspective on the darker side of rights which goes beyond the critiques al- 
ready established by postcolonial studies. It shows the need to transcend the 
period boundaries of modern and pre-modern, and to read the histories of 
Europe and the Extra-European colonialism together, to transcend postcolo- 
nial geographies. Understanding that the concept of right itself is the product 
of the suppression, the suppression of the alternative ideas developed by the 
Franciscans, goes some way to open further avenues of inquiry into historic am- 
bivalences in the history of right and its entanglement with colonialism. It also 
demonstrates a different way to read the history of colonialism, showing that 
power processes were engineered within Europe before they were extended 
elsewhere. The experience of peripheralism or marginality is not confined to a 
space outside of Europe, but was instead an intrinsic part of European experi- 
ence before it was exported elsewhere. 

The history of rights has been developed at the margins, either with regard 
to the rights of the colonized subjects of the New World, or the poor of Europe; 
what is clear from both these cases is that concepts of rights have not always 
been developed to help those at the margins, but rather to legitimate control 


69 James Ferguson, Give a Man a Fish (Durham, NC: 2015). 
70 Ferguson, Give a Man a Fish. 
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of them or their resources. This historic ambivalence, revealed by the history of 
the Franciscan Order, is the real darker side of the history of rights. 
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CHAPTER 9 


Necessity Knows No Borders: The Right of Necessity 
and Illegalized Migration 


Alejandra Mancilla 


1 Introduction! 


‘Necessity breaks through the ties of all laws" Seneca famously claimed.” Since 
ancient times, indeed, moral philosophers and legal theorists have conceptual- 
ized the idea of an exceptional moral prerogative of individuals to engage in 
otherwise wrongful acts in order to survive. Throwing the cargo overboard in 
the middle of a storm to prevent the ship from sinking, or feeding on human 
flesh on the brink of famine are classic examples. A more contemporary one 
is that of a hiker who ends up caught in the middle of a mountain storm and 
must break into someone else's cabin in order to save himself from the cold.? 
Unforeseeable, one-off situations of emergency that can affect anyone (and 
that are mostly naturally caused) have been thus thought to be the paradig- 
matic cases of necessity. 

Instead, in this article my starting point is a broader conception of the right 
of necessity, which I think may be read into some medieval and early modern 
authors. In accordance with this conception, those who are subject to an on- 
going state of need, like chronic deprivation, may help themselves to someone 
else's property in order to get out of their plight — regardless of whether the 
deprivation was naturally caused or man-made.^ Thus, the English canonist 
Alanus Anglicus (fl. c.1190-1210) claims that “the poor man did not steal because 


1 Many moral and political theorists prefer not to use the terms "illegal migration" or "illegal 
migrant" given the negative connotations that they carry. See, for example, Joseph Carens, 
The Ethics of Immigration (New York: 2013). For my part, I choose to use the term "illegalized" 
precisely to highlight the mismatch between what the law accepts and forbids, and what 
should be morally permissible if we accept that basic human rights exist. I thank Alex Sager 
for suggesting this term. 

2 Quoted in Hugo Grotius, The Rights of War and Peace, ed. Richard Tuck (Indianapolis: [1625] 
2005), 2.2.6, 435. 

3 Joel Feinberg, "Voluntary Euthanasia and the Inalienable Right to Life,” Philosophy & Public 
Affairs 7:2 (1978): 93-123. 

4 My interpretation of the right of necessity thus differs from those considered in the 
Introduction, as well as in chapters 1, 3 and 4 of this volume. 
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what he took was really his own iure naturali — which could mean either ‘by 


m 


natural right’ or ‘by natural law”. Laurentius Hispanus (1180-1248) says that 
when the poor man takes what he needs, it is “as if he used his own right and 
his own thing" while the Italian canonist Hostiensis (1200-1271) writes that 
“one who suffers the need of hunger seems to use his right (ius suum) rather 
than to plan a theft"5 In none of these cases is it suggested that the right of ne- 
cessity only applies to one-off situations, and none of them explicitly rules out 
the right of the chronically deprived to seek a remedy to their situation. While 
these medieval authors understood the right of necessity as a retreat to the 
state of common use, in early modern times Samuel Pufendorf gives an argu- 
ment for the right of necessity based on the importance of self-preservation. In 
a society where no provisions are made to sustain the poorest and the charity 
of those who can afford it is not enough to meet the demands of the needy, 
Pufendorf asks, *must he therefore perish with famine? Or can any human in- 
stitution bind me with such a force, that in case another man neglects his duty 
towards me, I must rather die, than recede a little from the ordinary and the 
regular way of acting?"6 The question is rhetorical and the answer is negative: 
the needy may take the resources required without incurring the guilt of theft. 
This might at first sight seem to contradict Pufendorf's duty-based morality 
and his emphasis on societal order, but it can also be interpreted as a seminal 
account of why the welfare state is required: in order to prevent people from 
claiming necessity time and again in order to satisfy their needs, a structure 
has to be set that prevents people from falling in dire need in the first place. If 
there is no such structure, however, Pufendorf's reasoning seems to allow for 
the possibility that those chronically deprived may invoke necessity. 

The narrow understanding of the right of necessity was and is mostly accepted 
by common law and civil law systems. In the Model Penal Code and the com- 
mon law of the US and the UK, for example, necessity is generally defined as a 
form of compulsion that works as an exculpatory reason when a person con- 
fronted with two evils avoids the greater one, which must be naturally caused." 
The broad understanding that I am proposing here, however, has been mostly 
rejected by legal systems then and now: whereas the starving hiker who breaks 
into the mountain hut may be excused from eating the last remaining spa- 
ghetti in the pantry, chronically deprived people are rarely excused (let alone, 


5 Quoted in Brian Tierney, "Origins of Natural Rights Language: Text and Contexts, (1150-1250),” 
History of Political Thought 10 (1989): 615-646, 641—642. 

6 Samuel Pufendorf, Of the Law of Nature and Nations, trans. Basil Kennet, 4th ed. (London: 
[1672] 1729), 2.6.5, 207. 

7 Joshua Dressler, "Exegesis of the Law of Duress: Justifying the Excuse and Searching for Its 
Proper Limits," California Law Review 62 (1988): 1347. 
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justified) from taking some sausages and cheese from the local supermarket. 
On the contrary, they are charged with theft and punished accordingly? 

And yet, should this be so? Moreover, if necessity breaks through the ties of all 
laws, should it not also break through all borders? To answer these questions, in 
section 2 I expound the idea of a right of necessity of the chronically deprived, 
and say something about its form and content, its justification and the condi- 
tions for its exercise. I claim that, if we grant that property rights are founded 
upon and limited by the fulfillment of the basic rights of individuals, a minimal 
demand upon the former is that they in fact secure the latter: it would be as ir- 
rational for individuals to comply with rules that threaten their own subsistence 
as it would be unreasonable for others to require such compliance. In section 3, 
I discuss whether the right of necessity may be understood not just as a preroga- 
tive to take, use and/or occupy someone else's property, but also as a preroga- 
tive to enter into someone else's territory. What I aim to defend here is thus not 
just the right of migrants in desperate need of rescue from sinking boats in the 
middle of the sea, or from overloaded trucks in the middle of the desert. I doubt 
that anyone would deny that right, which arguably fits the narrow version of 
necessity presented above. What I aim to defend, more broadly, is the right of 
necessity of all those who successfully or unsuccessfully cross borders in an il- 
legal way, to put an end to their lives of chronic deprivation by resettling in a 
different country on a permanent basis. In section 4I address some objections in 
principle and practice to this proposal, and conclude in section 5. 

Two clarifications are in place before proceeding. The first clarification re- 
gards the context within which I defend this approach. Confronted with the 
daunting data on global poverty and inequality, moral and political philoso- 
phers in the last decades have asked what duties well-off countries and indi- 
viduals have toward the worst off. These duties can be standardly divided into 
two categories: on the one hand, the duties of assistance to help those we can 
(regardless of any responsibility we may have for their plight); and the duties 
of justice, founded on the conviction that the well-off are somehow harming 
the worst off (where the scope of harm can go from plainly violating the latter's 
basic human rights to failing to fulfill them).? An only recently addressed gap 


8 See Jeremy Waldron, "Why Indigence Is Not a Justification,” in From Social Justice to Criminal 
Justice, eds. William C. Heffernan and John Kleinig (Oxford: 2000). For an exception, see 
"Italian Court Rules Food Theft ‘Not a Crime’ if Hungry,’ BBc News, 3 May 2016, at http:// 
www.bbc.com/news/world-europe-36190557 (18.10.2019). 

9 Awell-known account of our duties of assistance toward the world's needy is offered by Peter 
Singer, The Life You Can Save (Melbourne: 2013). For a justice-based account, see Thomas 
Pogge, World Poverty and Human Rights: Cosmopolitan Responsibilities and Reforms, 2nd ed. 
(Malden, MA: [2002] 2008). 
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in this discussion has been the question of what the needy may do by them- 
selves and for themselves in a scenario where the well-off blatantly continue 
to fail in their duties of assistance and/or justice.!? What motivates this article, 
accordingly, is this question applied to the phenomenon of illegalized migra- 
tion for subsistence reasons. 

The second clarification regards the limits of my argument. In my view, the 
right of the individual in chronic need to cross borders and settle down in a 
new country where she can have her basic subsistence rights met is not merely 
a privilege, which might have to be exercised against the privilege of the poten- 
tial receiving state to keep her out. Instead, it is a privilege compounded with 
a claim of non-interference against others to let her freely proceed." The duty 
of states (and individuals in that state) to let the needy enter is thus what may 
be minimally demanded from them. This principle should thus be seen as an 
in-built limitation of the right of states to control the movement of individuals 
across their borders, and an absolutely minimal moral foundation upon which 
any theory seeking to justify such control should be built..? Although I think 
there are powerful reasons to defend even more open borders, I will not argue 
for that here. 


2 The Content and Form of the Right of Necessity, Its Moral 
Justification, and the Limits of Its Exercise 


Hereinafter I understand the right of necessity as the right that someone in 
need has to take, use and/or occupy the material resources required to secure 
her self-preservation. The content of the right are those things that one directly 
needs to stay alive (air, water, food, elements for basic health care, and protec- 
tion in the form of clothing, shelter and energy), but it may also include the 
means to obtain them. Thus, if the needy person cannot access the resource 
needed, but may access those things that indirectly serve to acquire the re- 
source (for example, money), then she may permissibly aim for the latter.'? 


10 See, eg, Monique Deveaux, “Poor-Led Social Movements and Global Justice," Political 
Theory 46:5 (2013): 698—725, and David Gwilym Blunt, "Illegal Immigration as Resistance 
to Global Poverty," Raisons Politiques 69:1 (2018): 83-98. 

11 Hereinafter I use the terms “privilege” and "claim" in the Hohfeldian sense. See the next 
section for an explanation of their meaning. 

12 Forahistorical discussion, see Annabel S. Brett, Changes of State: Nature and the Limits of 
the City in Early Modern Natural Law (Princeton, NJ: 2011). 

13 A more detailed elaboration of the arguments offered in this section can be found in 
Alejandra Mancilla, The Right of Necessity: Moral Cosmopolitanism and Global Poverty 
(London: 2016), chapters 4 and 5. 


Virpi Makinen, Jonathan William Robinson, Pamela Slotte, and Heikki Haara - 978-90-04-43153-9 
Downloaded from Brill.com11/13/2020 10:22:59PM 
via University of Cambridge 


216 MANCILLA 


Regarding the form of the right, I understand it as a privilege plus a claim 
of non-interference against others. In Hohfeldian terms, A has a privilege to ¢ 
if A has no duty not to q. For the case in point, this means that the needy per- 
son has no duty not to help herself to someone else's property. That privilege 
alone, however, is weak, because it says nothing about what B, C and others 
may or may not do against A accomplishing her goal. Thus, the needy person's 
privilege to take B's food, for example, may well collide with B's privilege not to 
let A take it. That is why A's privilege must be supplemented by a claim of non- 
interference against others to let her q. Because claims, as opposed to privi- 
leges, have correlated duties, for the case in point this means that A may claim 
B's property while B has a duty not to interfere with A. Thus, when someone 
exercises her right of necessity, others (including the owner of the targeted 
resources) may not block her actions — A is morally protected to ¢.* 

The right of necessity manifests the limits of property rights, required to 
make the latter acceptable for those subject to them. This idea rests on two 
assumptions. The first is that every human being has a basic right to subsis- 
tence, and the second is that one of the main functions of property rights is to 
secure everyone's basic right to subsistence. For a system of property rights to 
be acceptable to those who are subject to its rules, then, guarantees must be 
given to them that — at the very least — their basic right to subsistence will be 
met. Conversely, if a system of property rights does not provide that minimal 
guarantee, individuals may not be forced to follow its rules. 

Three conditions must be met for individuals to justifiably exercise their 
right of necessity. The first is that the need must be basic. As spelled out 
above, this means that it is of a kind that has to be fulfilled for the person to 
subsist. The second condition is that the exercise of this right must not violate 
other equally important moral interests. This condition blocks two kinds of 
cases: one, where the needy claims her right against someone equally needy or 
almost as needy in the same relevant respect; the other, whereby exercising her 
right the person jeopardizes other equally important moral interests, such as 
other people's or her own security or liberty rights. The rationale of this condi- 
tion is that one may not impose a duty of non-interference against others so 
demanding that abiding by this duty would endanger the same kind of basic 
interests that were trying to be protected. By asking duty-bearers to end up 


14 Wesley Newcomb Hohfeld, “Some Fundamental Legal Conceptions as Applied in Judicial 
Reasoning," The Yale Law Journal 23:1(2013): 16—59. It must be pointed out that Hohfeld's 
analysis focuses on legal rights, but many moral theorists (whom I join) see his work as 
illuminating also for the analysis of moral rights. 

15 Isay “justifiably” to imply that the exercise of the right in these situations is morally justi- 
fiable, and not just excusable. 
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in a similar situation to the one that was trying to be remedied, the principle 
would be self-defeating. Finally, the right of necessity is a last resort that ap- 
plies when other paths of action have been unsuccessful. These might include 
looking for a job or some other source of income, appealing to the relevant au- 
thorities, seeking help from individuals or institutions, and so on and so forth. 
These other paths of action should be reasonable in the sense that they should 
be pursued only if there is a likelihood of success, and only if they are not overly 
taxing for the agent — for example, by forcing agents into prostitution or by mak- 
ing them accept enslaving working conditions in exchange for a survival wage. 

The point of recognizing this right, as said above, is not to turn its unfet- 
tered exercise into the complement (or solution) to imperfect human institu- 
tions. Rather, the challenge posed by the acknowledgement of this right is to 
design property rules, and their supporting institutional framework, in such a 
way that necessity claims only arise in one-off, exceptional hiker-in-the-storm- 
like scenarios, because everyone stands above a minimal material threshold in 
their daily lives. 


3 Claiming a Place to Be 


Some might argue that exercising the right of necessity as I have presented it, 
and the consideration it must be given when designing property rules and the 
institutional framework sustaining them, may be acceptable within a closed 
society. Enlarging the umbrella of necessity might make sense in tightly-knit, 
religion-abiding communities, where neighbors know each other and peer 
pressure to fulfill one's charitable duties, or the sheer fear of burning in hell 
for all eternity are strong enough motives for beneficent action. However, the 
objector might continue, lacking these circumstances this broad understand- 
ing of the right of necessity does not apply. Put differently, there is no right of 
necessity thus understood across communities' borders; there is no such thing 
as a “cosmopolitan” or “transnational” right of necessity. 

On the contrary, I submit that such an application of the right of necessity 
must be allowed. The underlying assumption is that the global context as it 
exists today constitutes a coercive order determines the possibilities of indi- 
viduals to have their basic subsistence rights met.!6 Insofar as this order creates 
and maintains institutional processes that keep some individuals in a state of 


16 For two different versions of how the current global order about and why we are all co- 
participants in it, see Thomas Pogge, World Poverty and Human Rights: Cosmopolitan 
Responsibilities and Reforms, 2nd ed., (Malden, MA: [2002] 2008), and Iris Marion Young, 
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chronic deprivation, these individuals ought not to be constrained by its rules 
and may exercise their right of necessity in order to survive. The corollary of 
this is that correcting the institutional structure in such a way that claims of 
necessity become truly exceptional should be the goal and joint enterprise of 
all co-participants at the global level. While this does not happen, however, we 
should not expect individuals to sit down and perish out of regard for those 
rules. The implication of this is that there are many instances in the world 
today where acts like pickpocketing, shoplifting, squatting and occupying land 
should be deemed morally permissible, regardless of whether the right-holder 
and the duty-bearer are co-citizens or not. 

But even if one accepts that someone in need has the right to take, use and/ 
or occupy someone else's property in the ways suggested above, one might still 
question the moral prerogative that someone in need may have to settle down 
in someone else's territory to make a living in the long term. It might be argued 
that there are at least two morally relevant differences between the two types 
of scenario. For one thing, taking someone else's property is paradigmatically 
a one-off act, where the needy person gets the resources required for her im- 
mediate use and consumption. Settling down on someone else's territory, on 
the contrary, is nota transient act, but one sustained into the future. Therefore, 
it generates a permanent rather than a fleeting demand on the potential duty- 
bearers. For another thing, settling down in someone else's territory generates 
other duties toward the needy agent apart from the mere duty not to inter- 
fere while she exercises her right of necessity. By establishing herself in a new 
country, the person becomes connected to the other members of that society 
in a way in which they were not connected before. Even if one accepts that 
we are all loosely co-participants in one global order, it is pretty clear that we 
are also much more tightly co-participants in our own domestic orders, and 
that the latter imposes responsibilities to one another that the former does 
not. Because of this, it might be thought, the right of necessity of individuals 
does not require states to accept them on a long-term basis. It would be too 
demanding both for states and for their citizens to bear this burden.!” 

In reply to the first point, even though it is true that the paradigmatic cases 
of necessity are those where the agent consumes the resources immediately, 
rather than on a prolonged basis, it must not be forgotten that part of what 
is basic for one's subsistence is a place to be. This is why squatting in empty 


"Responsibility and Global Justice: A Social Connection Model," Social Philosophy and 
Policy 23:1 (2006): 102-130. 

17 For an argument along these lines, see Michael Blake, “Immigration, Jurisdiction, and 
Exclusion,” Philosophy & Public Affairs 41:2 (2013): 103-30. 
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buildings and occupying unused land for subsistence agriculture fall under the 
umbrella of necessity proposed above, even though they are long-term rather 
than fleeting acts. The same logic should apply when the needy person is lo- 
cated in a place that cannot provide even the minimal material conditions for 
subsistence. In these cases, it seems right to say that the person may find an- 
other place where her basic needs can be met, even if this place lies across a 
political border.!® 

As for the second point, it is true that becoming part of a different com- 
munity will tie subsistence migrants to other members of that community in 
a special way, and generate between them duties that may indeed be more 
extensive than those owed to other fellow human beings. What is problematic 
is to argue that, because of this, states are free to prevent people from entering 
or to deport illegalized subsistence migrants. To see why, it must be recalled 
that we live in an international order where all individuals are born into states; 
states that we did not choose and which can promote as much as they can hin- 
der our life prospects.!9 For such a coercive system to be acceptable for those 
subject to it (that is, all human beings on earth), minimal safeguards must be 
provided to guarantee that we are free not only to opt out from a domestic 
order that is not fulfilling its minimal duties toward us — either because it re- 
fuses to do so, or because it is negligent, or simply because it can't — but also 
to opt for a different one where our basic needs can be met. The basic right 
to subsistence, in other words, should be an in-built limitation to territorial 
rights. Currently, on the contrary, states do recognize the right of individuals to 
exit their country of origin, but they do not recognize the duty of other states 
to let those individuals in.?? In practice, this often turns the individual's right 
to exit into a bare, toothless privilege that clashes against the effective exercise 
of the state's privilege to deny entry or expel those who illegally entered. 


18 X Even Grotius, who seems to defend the narrow reading of the right of necessity, claims 
that “a fixed abode ought not to be refused to strangers, who being expelled from their 
own country, seek a retreat elsewhere." See Hugo Grotius, The Rights of War and Peace, ed. 
Richard Tuck (Indianapolis: [1625] 2005), 2.2.16, 447. Pufendorf, meanwhile, claims that 
“it is left in the power of all states, to take such measures about the admission of strang- 
ers, as they think convenient; those being ever excepted, who are driven on the coasts by 
necessity, or by any cause that deserves pity and compassion." See Samuel Pufendorf, Of 
the Law of Nature and Nations, ed. Basil Kennet (London: [1672] 1729), 3.3.9, 245. These 
people, according to Pufendorf, should be let in, even on a permanent basis if required. 

19 From a purely economic perspective, studies have shown that citizenship alone explains 
60 per cent of a person's income. See Branko Milanovic, The Haves and the Have Nots 
(New York: 2011). 

20 See UN General Assembly, The Universal Declaration of Human Rights, Resolution 217 A, 
AJ[RES /217(3)A (10 December 1948), Article 13. 
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Having said this, most states in the world do recognize as part of their du- 
ties the acceptance of individuals whose basic rights are endangered. Since 
1951, 145 states have signed the Geneva Convention Relating to the Status of 
Refugees. There, a refugee is defined as a person who: 


owing to a well-founded fear of being persecuted for reasons of race, re- 
ligion, nationality, membership of a particular social group or political 
opinion, is outside the country of his nationality and is unable or, owing 
to such fear, is unwilling to avail himself of the protection of that coun- 
try; or who, not having a nationality and being outside the country of his 
former habitual residence, is unable or, owing to such fear, is unwilling to 
return to it.?! 


Those falling under the definition of refugee have good reason to fear that 
they will be seriously harmed or even killed if they stay in their place of resi- 
dence. Another way to say this is that refugees are those who are forced to leave 
their countries or places of permanent residence on grounds of self-defense. 
Because their lives are at stake, states guarantee to them a safe haven while 
the threat persists. Many have argued, however, that limiting the definition 
of a refugee only to those who fear persecution leaves out an important and 
growing category of migrants. These are migrants who leave their places of 
residence because they fear an existential threat to which they cannot find 
remedy within their countries of origin.?? This existential threat need not only 
be a direct threat against their lives and bodily integrity, but may also consist 
in serious deprivations of their basic socio-economic rights.?? 


21 UN General Assembly, Convention Relating to the Status of Refugees (28 July 1951), 
Article 1, 14. 

22 Alexander Betts calls them survival migrants and defines them as those who "cannot get 
access to a fundamental set of rights in his or her country of origin and so (as a last re- 
sort) needs to seek those rights in another country (...) persons who are outside their 
country of origin because of an existential threat for which they have no access to a do- 
mestic remedy or resolution." See Alexander Betts, "Survival Migration: A New Protection 
Framework," Global Governance 16 (2010): 361-82, 365. 

23 To use Henry Shue's typology of basic rights, one could say that the Refugee Convention 
places limits on the territorial rights of states for the sake of protecting the basic secu- 
rity rights of individuals and, to some extent, their liberty rights. What is missing is a 
limit on the right of states to control their borders when what is at stake are basic subsis- 
tence rights. See Henry Shue, Basic Rights: Subsistence, Affluence, and U.S. Foreign Policy, 
2nd ed. (Princeton, NJ: [1980] 1996). For an argument defending the rights of subsistence 
migrants, see Michael Dummett, who claims that “all conditions that deny someone 
the ability to live where he is in minimal conditions for a decent human life ought to 
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From a basic rights' perspective, then, the duties of states toward those who 
leave their countries of origin or habitual residence on self-defense grounds 
should be extended to those who leave their countries of origin or habitual 
residence on self-preservation or subsistence grounds. Self-preservation or 
subsistence is, after all, as basic a right as self-defense. If states and their citi- 
zens have committed themselves to respect all (and not just some of) the basic 
rights of all human beings, this much follows.”4 


4 Objections 


The objections to the idea of extending the right of necessity from a right to take, 
use, and/or occupy someone else's property to the right to enter and settle down 
in someone else's territory can be divided into those that contest the principle 
itself, and those that contest the effects that its application would have. 


44 Contesting the Principle 

414 It Undermines Important Rights of the Territorial Agent 

This objection can take different forms, depending on how territorial rights 
are conceptualized and defended. A full account of these conceptualizations 
would go far beyond the scope of this article, so in what follows I succinctly 
present four positions that support the right of states to control borders and ex- 
clude “outsiders”. These are liberal nationalist positions and theories of territo- 
rial rights founded on specific features, such as the political self-determination 
of the collective, the freedom of association, and the right to decide toward 
whom to incur special responsibilities. For liberal nationalists, who under- 
stand states as representatives of the will of the nation, controlling borders is a 


be grounds for claiming refuge elsewhere”. See Michael Dummett, On Immigration and 
Refugees (London: 2001), 37. 

24 This is not the place to discuss whether the best way to bring about the fulfillment of the 
basic right to subsistence of these migrants is by stretching the definition of refugees 
set by the Geneva Convention, or by creating a separate legal instrument acknowledging 
that people may cross borders when their basic right to subsistence is endangered. The 
important point to make is that, one way or another, states ought somehow to fulfill the 
duty to let them in. Looking at the world today and especially at how developed states 
are in fact behaving toward illegalized immigrants (and even toward those that clearly 
fit the narrow category of refugees), one might fear, however, that this proposal might be 
too optimistic. For one example, see the growing number of detainees in Libyan Migrant 
Detention Centers considered to be the gatekeepers of the European Union (Lorenzo 
Meloni and Amanda Sakuma, “Damned for Trying,” MSNBC, at http://www.msnbc.com/ 
specials/migrant-crisis/libya (18.10.2019)). 
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key part of the territorial package. By controlling borders, nations can be selec- 
tive about who gets in and who does not, according to how they understand 
their collective project. If the state had no selecting rights, on the contrary, the 
national identity and culture would be jeopardized.25 

Instead of assigning to nations the role of territorial agents, one can also 
think of the latter as any group united by a joint project of political self- 
determination. To realize their conception of how they want to organize 
themselves, these groups need jurisdictional authority and, as an extension, 
control over who enters and who does not. As Margaret Moore explains, there 
are both relationship-independent and relationship-dependent reasons why 
border control is important for the political collective. Among the first type, 
demographic balance (which will be influenced by the kind and number of 
migrants that one lets in) determines all sorts of policies that impact one's way 
of life — like education, health care and welfare services. Among the second 
type, Moore mentions “the right to determine what ‘the self’ is ... [that is] the 
composition of the polity”.*® 

A third defense of the right to control borders is based on the idea that the 
members of a given state have the right to associate freely. In order to exercise 
this right meaningfully, they therefore need to be able to decide who may be- 
come a long-term member of the polity and who may not.?" 

A fourth way of defending border control is in terms of the rights of the 
members of the political collective to decide to whom they want to bear spe- 
cial responsibilities. Insofar as the entry of new migrants limits the freedom 
of the community's members (by imposing on them new responsibilities), the 
latter should be entitled to determine the number and kind of migrants that 
they are willing to accept.?? 

While all these positions justify the right of states to control borders, how- 
ever, they all recognize that individuals whose basic rights are unfulfilled 
should be given special consideration. That is, they all admit that the right of 
states to decide who may enter and who may remain in their territory is not 
absolute and may be overridden by other rights if the circumstances require 
it. In the specific case of subsistence migrants, Miller and Wellman recognize 
that there is a disjunctive duty of states either to let subsistence migrants in, 
or to ensure that their subsistence rights are met in the place where they live. 


25 See David Miller Strangers in Our Midst (Cambridge, MA: 2016). 

26 Margaret Moore, A Political Theory of Territory (New York: 2015), 197. 

27 Christopher Heath Wellman, “Immigration and Freedom of Association,” Ethics 193 
(2008):109-41. 

28 Blake, “Immigration, Jurisdiction, and Exclusion.” 
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In Wellman's words, “global poverty requires wealthy states to either export 
aid or import unfortunate people (sic)"?? Moore, meanwhile, favors redistribu- 
tion of wealth from developed to developing countries, and development aid 
as a means of satisfying the basic needs of people outside one's borders. She 
recognizes, moreover, that there might be cases where states have a duty of 
rescue to give automatic entry to some migrants — specifically, climate refugees 
from sinking islands.?? Blake, finally, admits that despite the right of states to 
exclude, “we [members of individual states] are not entitled to use force to 
exclude individuals who want to enter our jurisdiction when they come from 
jurisdictions that do not adequately protect their rights."?! This leads Blake to 
the conclusion that states collectively ought to bear the duty of receiving and 
distributing those migrants among themselves. 

In short, all these theories recognize that the fulfillment of the subsistence 
rights of outsiders creates duties on states to either help them out wherever 
they are, or to receive them under a shared scheme of co-operation. What is 
missing in them is an explicit answer to the following question: what are those 
outsiders whose subsistence rights remain unfulfilled morally permitted to do 
when neither their own state nor other states have complied with these duties? 
I assert that, if they want to keep their theories consistent, they should give the 
following answer: such individuals should be let in without interference. 


4.1.2 Self-Defeating 

One way in which a moral principle can be self-defeating is if it requires the 
agent to do something that will make her end up in a worse situation than that 
which she is trying to remedy.?? With regard to the case at hand, one might ob- 
ject that, by accepting all the needy people that claim a right to refuge within 
their territory, the members of the receiving country could end up being se- 
riously disadvantaged or “swamped” by outsiders to the point that the locals 
end up living "under siege"?? Because the state has a duty first and foremost 
toward its own citizens, subsistence migrants should only be allowed on the 
condition that this does not happen. Indeed, if what one wishes to endorse 


29 Wellman, "Immigration and Freedom of Association,” 129. 

30 Moore, A Political Theory of Territory, 211. 

31 Blake, "Immigration, Jurisdiction, and Exclusion,” 127. 

32 Jan-Christoph Heilinger, “The Moral Demandingness of Socioeconomic Human Rights,” 
in The Philosophy of Human Rights Contemporary Controversies, eds. Jan-Christoph 
Heilinger and Gerhard Ernst (Berlin: 2012), 198. 

33 Rajeev Syal, "British Towns Being ‘Swamped’ by Immigrants, Says Michael Fallon,” The 
Guardian, 26 October 2014, at https://www.theguardian.com/uk-news/2014/oct/26/ 
british-towns-swamped-immigrants-michael-fallon-eu (18.10.2019). 
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is a principle for correcting grave injustices, the principle itself should not be 
unjust. At the extreme, one could think of a scenario where accepting the prin- 
ciple proposed here would make the receiving population as disadvantaged as 
the migrants themselves. Surely, a state should be allowed to stop letting them 
in way before reaching that point. Otherwise, the principle would be implau- 
sibly over-demanding. 

To answer this objection, one has to recall the second condition of the right 
of necessity, namely, that one may only justifiably exercise it if by so doing one 
does not violate other equally important moral interests. In the very unlikely 
case that all the inhabitants of a country fell just above the necessity threshold 
as a result of letting the needy in, then future claimants should direct their 
claims against others. The right of necessity as has been conceptualized here is 
not the Hobbesian “right of nature’, a bare privilege to anything to be exercised 
by force against anyone, but a minimal claim upon all other co-participants in 
an order that is supposed to guarantee the fulfillment of at least basic human 
rights. Furthermore, one should point out that the duties of states toward 
subsistence migrants (and, for that matter, toward any individual whose basic 
rights are unfulfilled), are not monolithic, but come in different kinds. In re- 
gard to the case at hand, the receiving states have an immediate duty to accept 
subsistence migrants, very much like a Samaritan duty to relieve immediate 
need. But this is just the first step toward recognizing their plight and securing 
their rights in the long term. The most important mediate duty to be fulfilled 
is that of states collectively distributing responsibilities among them in con- 
nection to subsistence migration.?^ Ultimately, the final duty of states re- 
garding this matter should be to turn the very phenomenon of subsistence 


34 X Arecent, but not yetimplemented reform to the Dublin Regulation (2003) goes along these 
lines, although it still limits the definition of refugee to that of the Geneva Convention, 
leaving out potential subsistence migrants. The Dublin Regulation, designed to estab- 
lish the criteria and mechanisms to distribute asylum applications among European 
Union countries, has so far established that the member states where asylum seekers 
first enter the European Union should be responsible for examining their application. 
In October 2017, however, the European Parliament's Civil Liberties Committee gave the 
first approval to modify it on two main scores: first, to abolish the requirement that the 
receiving countries are responsible for examining all the asylum requests; and second, 
to introduce an automatic and permanent relocation system throughout all countries, 
ensuring a fairer sharing of responsibility and avoiding cases where countries are under 
"disproportionate pressure" See "European Parliament gives first OK to Dublin Reg 
Reforms,” Ansamed, 19 October 2017, at: http://www.ansamed.info/ansamed/en/news/ 
sections/politics/2017/10/19/european-parliament-gives-first-ok-to-dublin-reg-reforms . 
aebogbfi-b6cb-4442-a523-796abf2693a2.html (18.10.2019). However, increased hostility 
toward migrants and a stronger emphasis on border control has kept the reform from en- 
tering into force. See Luigi Achilli, “Why Are We Not Reforming the Dublin Regulation yet?" 
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migration into an oddity rather than a normal occurrence. This is tied to the 
minimal moral goal of fulfilling the basic rights of everyone, everywhere.35 


4.1.3 Too Minimal 

A different worry goes in the opposite direction and questions the principle for 
being too minimal: if all it demands is that people have their subsistence needs 
met, then keeping them in detention centers or even imprisoned would seem 
enough. But this ignores their right to work, to social benefits, to permanent 
residency and, eventually, citizenship. I do not have the space to address this 
point fully, but a short answer is that there are other weighty moral reasons 
that could be invoked to argue for these rights. To give one example, produc- 
tive rights — i.e. to their "abilities to provide for themselves, take charge of their 
lives, and raise their own prospects as well as the prospects of those around 
them"?6 — have been defended as basic rights, and therefore should arguably 
be part of the "starting package" of migrants. 


4.2 Contesting the Application 

4.2.1 Unfair 

Another objection states that the "necessity knows no borders" principle is 
unfair in two ways. First, it is unfair to the most easily "targetable" receiving 
countries and, second, it is unfair to those individuals who are in need but have 
no chance of actually exercising their right of necessity — for example, because 
they are in remote areas, or because moving away from where they are is too 
taxing for them. 

Regarding the first objection, it already happens in the world today that 
countries receiving the largest number of subsistence migrants are not the 
wealthiest or best suited to receive them, but rather neighboring countries in 
poverty or conflict-ridden areas.?7 However, concluding from this that migrants 


Euractiv, 25 October 2018, at: https://www.euractiv.com/section/justice-home-affairs/ 
opinion/why-are-we-not-reforming-the-dublin-regulation-yet/ (18.10.2019). 

35 For the sake of space, I focus here on the duties of states, but this does not exempt in- 
dividuals from also having duties regarding this issue. For an account, see Alex Sager, 
"Reflections on Resisting Migration Injustice,’ American Political Science Association 
Annual Meeting (Washington, DC: 2019). 

36 Bas Van der Vossen and Jason Brennan, In Defense of Openness: Why Global Freedom Is the 
Humane Solution to Global Poverty (New York: 2018), 111. 

37 The most recent massive exodus is that of 4,8 million Syrians who have fled their war-torn 
country in the last six years to find refuge in Lebanon, Jordan, Turkey, Egypt, and Iraq. 
In comparison, only one million have sought asylum in Europe, see "The Syrian Refugee 
Crisis and its Repercussions for the EU,” Syrian Refugees, at: http://syrianrefugees.eu/ 
(18.10.2019). It could be pointed out, of course, that Syrians fit the category of refugees 
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exercising the right of necessity of subsistence should be denied by these 
countries is wrong-headed. Instead, the conclusion should be that coordi- 
nated action among potential duty-bearers should be demanded from receiv- 
ing countries, so that integration of the new inhabitants to their territories is 
fairly shared among them. By turning subsistence migrants away from their 
territories, what states are doing is placing the burden on the wrong shoulders. 
Regarding the second objection, the worry is that those crossing borders 
illegally are “jumping the queue" and therefore harming the neediest asylum 
seekers, stuck for years waiting in far-away, overseas camps.?? But this objec- 
tion is confused. To acknowledge that those who illegally cross borders for sub- 
sistence reasons should be let in by the receiving countries is not to deny the 
duties that the international community has toward people in need who are 
unable to exercise their right of necessity. States' approach to the fulfillment of 
subsistence rights should not be a matter of either-or, but of both-and. 


under the Geneva Convention more than the category of subsistence migrants that I am 
discussing. A more clear-cut case of subsistence migrants entering developing, neighbor- 
ing countries is the nearly half million Somalis who have fled to Kenya since 1991. See 
“Welcome to Europe! A Comprehensive Guide to Resettlement,’ International Catholic 
Migration Commission Europe, 2013, at: http://www.resettlement.eu/sites/icmc.tttp.eu/ 
files/ICMC9620Europe-Welcome9620to9620Europe o.pdf (18.10.2019). Adopting an in- 
clusive policy, the Kenyan government has accepted all of them, regardless of the cause 
of their plight. The cost, however, has been that thousands have remained for years in 
over-crowded refugee camps, under so-called “humanitarian containment" See, e.g., 
Alexander Betts, Survival Migration: Failed Governance and the Crisis of Displacement 
(New York: 2013), 135-159. 

38 Even though Italy is far from being one of the countries most targeted by subsistence 
migrants, it is one of the most affected in Europe, so it is no surprise that this fair-share 
argument keeps getting invoked in their case. In 2017, 118,914 people arrived on its coasts, 
leading the United Nations High Commissioner for Refugees, Filippo Grandi, to affirm 
that "Italy is playing its part in receiving those rescued and providing asylum to those 
in need of protection (...) But this cannot be an Italian problem alone. It is, first and 
foremost, a matter of international concern." See Alexandra Zavis and Ann M. Simmons, 
"Europe's Migrant Crisis Threatens to Overwhelm Italy, Even as Flows to Greece Dry 
Up,” Los Angeles Times, 4 July 2017, at: http://www.latimes.com/world/europe/la-fg 
-italy-migrants-20170704-htmlstory.html (18.10.2019). Regarding the migrant flow to the 
US from Mexico and Central America, it hit a record in 2018 when 688,000 people were 
apprehended by the Border Patrol. See Astrid Galvan, *By the Numbers: Migration to 
the US-Mexico Border,” AP News, 25 July 2019, at: https://www.apnews.com/cbba8ede 
5436460ab4f792f981ee32e2 (18.10.2019). 

39 Jason Thomas, “Is There a Front Door, and are ‘Boat People’ Jumping the Queue?" sBs, 
23 July 2015, at: https://www.sbs.com.au/news/explainer/there-front-door-and-are-boat 
-people-jumping-queue (18.10.2019). 
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4.2.2 A Slippery Slope 

In the well-known case of London Borough of Southwark v Williams (1971), 
a group of homeless Londoners occupied an empty building owned by the 
local council, arguing that they had nowhere else to go. They were, however, 
promptly evicted and condemned by the judicial authorities. The reasoning 
behind such a decision, as Lord Denning famously put it, was that “if hunger 
were once allowed to be an excuse for stealing, it would open a door through 
which all kinds of disorder and lawlessness would pass [...] If homelessness 
were once admitted as a defense to trespass, no one's house could be safe. 
Necessity would open a door that no man could shut. It would not only be 
those in extreme need who would enter. There would be others who would 
imagine that they were in need, or would invent a need, so as to gain entry.’40 
Similarly here, if the right of necessity of subsistence migrants were accepted, 
one might think that the numbers of people trying to move across borders to 
settle in richer countries would explode. Thousands, nay, millions of economic 
migrants in search of a better standard of living would attempt to relocate. This 
would end up making everyone worse off. 

The evidence supporting this claim, however, is uncertain. The fear that ac- 
cepting subsistence migrants to cross borders freely would trigger a worse state 
of affairs than what we have at present ignores, in fact, that most people prefer 
to stay where they are rather than resettle. Moreover, even if accepting subsis- 
tence migrants had the side-effect of increasing migration in general, it would 
still be an open question whether this should be seen as a worsening rather 
than an improvement. The tacit assumption of this objection, to wit, that mi- 
grants are a burden rather than a benefit for the receiving countries, needs to 
be supported by much more conclusive empirical data for it to gain traction.*! 


40 “Southwark London Borough Council v Williams: CA 1917,’ Swarb.co.uk, at: http://swarb 
.co.uk/southwark-london-borough-council-v-williams-ca-1971/ (18.10.2019). 

41 Two reports suggesting that migrants are a positive contribution to the economy of the 
receiving country are: Amy Maxmen, “Migrants and Refugees are Good for Economies,” 
Nature, 21 June 2018, at: https://www.nature.com/articles/d41586-018-05507-0 (18.10.2019), 
which claims that refugees and migrants searching for safe havens and opportuni- 
ties benefit their host nations’ economies within five years of arrival; and Ian Goldin, 
“Immigration is Vital to Boost Economic Growth,” Financial Times, 9 September 2018, at: 
https://www.ft.com/content/fica7b14-bid6-11e8-87e0-d84e0d934341 (18.10.2019), which 
states that in the United Kingdom, immigrants are twice as likely as British-born indi- 
viduals to start their own business, and that in the United States of America, migrants 
found about 30 per cent of all businesses, even though they are just 14 per cent of the 
population. A third finding says that in high-income OECD countries, migration usually 
has a positive, but limited effect, while in developing countries it is unlikely to have any 
effect on factors linked to economic growth. See OECD, “Immigrants’ Contributions to 
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5 Conclusion 


I have suggested that understanding the right of necessity as a corollary of the 
basic right to subsistence should remind theorists (and, hopefully and more 
importantly, policy-makers and citizens in general) that the holders of basic 
rights are not passive recipients of whatever others choose to do on their be- 
half.^? Contrary to their portrayal as people patiently expecting to be aided by 
someone, individuals who are in need may do many things in order to get out 
of their deprived situations - things that might lead to disorder and disruption 
while an institutional mechanism for avoiding these deprivations at the global 
level does not exist. So far, on the contrary, it seems that the implication of the 
universal acknowledgement of the basic right to subsistence has not been fol- 
lowed through, or has been conveniently ignored. 

Recognizing that individual migrants whose subsistence rights are unmet 
have a moral right to cross borders should lead to rethinking the different cat- 
egories of correlated duties that states have toward these migrants. First and 
foremost, there is an immediate duty to let in without interference those in 
need. Second, there is a mediate duty to coordinate action among states and 
create the requisite institutional channels and responses so that the whole 
process becomes more equitable both for migrants and for states. This might 
be done, for example, through compensatory arrangements toward receiving 
states, or through the relocation of migrants among them if needed. Third and 
most importantly, there is a final duty not to create conditions under which 
people may exercise their right of necessity to cross borders while at the same 
time being incapacitated from so doing — because they are denied entry, or 
because they cannot even make it to a safe haven in the first place. Positively 
stated, this final duty is the duty of states to guarantee at least basic material 
resources to all those who are subject to their authority, so that the right of 
necessity to cross borders for subsistence reasons eventually disappears. In a 
world where millions will be forced to relocate due to sea-level rise, flooding, 
and other extreme climate events, thinking through these duties is not just of 
theoretical interest, but of urgent practical importance.^? 


Developing Countries’ Economies: Overview and Policy Recommendations,” 2018, at: 
https:;//www.oecd-ilibrary.org/docserver/9789264288737-4-en.pdf?expires-1565537810&i 
d-id&accname-guest&checksum-4FFC21932848925A9DD7B25645D369C5 (18.10.2019). 

42 For one such characterization, see Onora O'Neill, “Rights, Obligations and Needs,’ in 
Necessary Goods, ed. Gillian Brock (Boston: 1998), 95-112. 

43 Baher Kamal, “Climate Migrants Might Reach One Billion by 2050”, ReliefWeb, 21 August 
2017, at: https://reliefweb.int/report/world/climate-migrants-might-reach-one-billion 
-2050 (18.10.2019). 


Virpi Makinen, Jonathan William Robinson, Pamela Slotte, and Heikki Haara - 978-90-04-43153-9 
Downloaded from Brill.com11/13/2020 10:22:59PM 
via University of Cambridge 


NECESSITY KNOWS NO BORDERS 229 
Bibliography 


Edited Texts and Translations 
Grotius, Hugo, The Rights of War and Peace, ed. Richard Tuck (Indianapolis: [1625] 2005). 
Pufendorf, Samuel, Of the Law of Nature and Nation, trans. Basil Kennet, 4th ed. 
(London: [1672] 1729). 


Modern Sources 

Achilli, Luigi, “Why Are We Not Reforming the Dublin Regulation yet?" Euractiv, 
25 October 2018, at: https://www.euractiv.com/section/justice-home-affairs/opin 
ion/why-are-we-not-reforming-the-dublin-regulation-yet/ (18.10.2019). 

Ansamed, "European Parliament gives first OK to Dublin Reg Reforms,” 19 October 2017, 
at: http://www.ansamed.info/ansamed/en/news/sections/politics/2017/10/19/euro 
pean-parliament-gives-first-ok-to-dublin-reg-reforms aebogbfi-b6cb-4442-a523- 
796abf269322.html (18.10.2019). 

BBC News, "Italian Court Rules Food Theft ‘Not a Crime’ if Hungry,” 3 May 2016, at: 
http://www.bbc.com/news/world-europe-36190557 (18.10.2019). 

Betts, Alexander, “Survival Migration: A New Protection Framework," Global Governance 
16 (2010): 361-82. 

Betts, Alexander, Survival Migration, Failed Governance and the Crisis of Displacement 
(New York: 2013). 

Blake, Michael, "Immigration, Jurisdiction, and Exclusion," Philosophy & Public Affairs 
41:2 (2013): 103-130. 

Blunt, David Gwilym, “Illegal Immigration as Resistance to Global Poverty,” Raisons 
Politiques 69:1 (2018): 83-98. 

Brett, Annabel S., Changes of State: Nature and the Limits of the City in Early Modern 
Natural Law (Princeton: 2011). 

Carens, Joseph, The Ethics of Immigration (New York: 2013). 

Deveaux, Monique, “Poor-Led Social Movements and Global Justice," Political Theory 
46:5 (2018): 698-725. 

Dressler, Joshua, “Exegesis of the Law of Duress: Justifying the Excuse and Searching 
for Its Proper Limits" California Law Review 62 (1988): 1331-86. 

Dummett, Michael, On Immigration and Refugees (London: 2001). 

Feinberg, Joel, "Voluntary Euthanasia and the Inalienable Right to Life,” Philosophy & 
Public Affairs 7:2 (1978): 93-123. 

Galvan, Astrid, "By the Numbers: Migration to the US-Mexico Border" AP News, 25 July 
2019, at: https://www.apnews.com/cbba8ede5436460ab4f792f981ee32e2 (18.10.2019). 

Goldin, Ian, "Immigration is Vital to Boost Economic Growth," Financial Times 9, 
September 2018, at: https://www.ft.com/content/fica7b14-b1d6-11e8-87e0-d84eod 
934341 (18.10.2019). 


Virpi Makinen, Jonathan William Robinson, Pamela Slotte, and Heikki Haara - 978-90-04-43153-9 
Downloaded from Brill.com11/13/2020 10:22:59PM 
via University of Cambridge 


230 MANCILLA 


Heilinger, Jan-Christoph, "The Moral Demandingness of Socioeconomic Human 
Rights" in The Philosophy of Human Rights: Contemporary Controversies, eds. 
Jan-Christoph Heilinger and Gerhard Ernst (Indianapolis: 2012), 185-208. 

Hohfeld, Wesley Newcomb, "Some Fundamental Legal Conceptions as Applied in 
Judicial Reasoning," The Yale Law Journal 233 (2013): 16—59. 

International Catholic Migration Commission Europe, "Welcome to Europe! A 
Comprehensive Guide to Resettlement.’ 2013, at: http://www.resettlement.eu/sites/ 
icmc.tttp.eu/files/ICMC%20Europe-Welcome%20to%20Europe_o.pdf (18.10.2019). 

Kamal, Baher, “Climate Migrants Might Reach One Billion by 2050,” ReliefWeb, 
21 August 21, at: https://reliefweb.int/report/world/climate-migrants-might-reach 
-one-billion-2050 (18.10.2019). 

Mancilla, Alejandra, The Right of Necessity: Moral Cosmopolitanism and Global Poverty 

(London: 2016). 

Maxmen, Amy, “Migrants and Refugees are Good for Economies,” Nature, 21 June 2018, 

at: https://www.nature.com/articles/d41586-018-05507-0 (18.10.2019). 

Meloni, Lorenzo and Amanda Sakuma, “Damned for Trying," MSNBC, at: http://www 

msnbc.com/specials/ migrant-crisis/libya (18.10.2019). 

Milanovic, Branko, The Haves and the Have Nots (New York: 2011). 

Miller, David, Strangers in Our Midst (Cambridge, MA: 2016). 

Moore, Margaret, A Political Theory of Territory (New York: 2015). 


OECD, "Immigrants" Contributions to Developing Countries’ Economies: Overview 
and Policy Recommendations," 2018, at: https://www.oecd-ilibrary.org/docserver/ 
9789264288737-4-en.pdf?expires-1565537810&id-id&accname-guest&checksum 
-4FFC21932848925A9DD7B25645D369C5 (18.10.2019). 

O'Neill, Onora, “Rights, Obligations and Needs,” in Necessary Goods, ed. Gillian Brock 
(Boston: 1998), 95-112. 

Pogge, Thomas, World Poverty and Human Rights: Cosmopolitan Responsibilities and 
Reforms, 2nd ed. (Malden, MA: [2002] 2008). 

Sager, Alex, "Reflections on Resisting Migration Injustice,” American Political Science 
Association Annual Meeting, Washington, DC: 2019. 

Shue, Henry, Basic Rights: Subsistence, Affluence, and U.S. Foreign Policy, 2nd ed. 
(Princeton, NJ: [1980] 1996). 

Singer, Peter, The Life You Can Save (Melbourne: 2013). 

Swarb.co.uk, “Southwark London Borough Council V Williams: CA 1917,’ at: http:// 
swarb.co.uk/southwark-london-borough-council-v-williams-ca-971/ (18.10.2019). 
Syal, Rajeev, “British Towns Being ‘Swamped’ by Immigrants, Says Michael Fallon.’ 
The Guardian, 26 October 2014, at: https://www.theguardian.com/uk-news/2014/ 

oct/26/british-towns-swamped-immigrants-michael-fallon-eu (18.10.2019). 

Syrian Refugees, “The Syrian Refugee Crisis and its Repercussions for the EU,” at: 

http://syrianrefugees.eu/ (18.10.2019). 


Virpi Makinen, Jonathan William Robinson, Pamela Slotte, and Heikki Haara - 978-90-04-43153-9 
Downloaded from Brill.com1 1/13/2020 10:22:59PM 
via University of Cambridge 


NECESSITY KNOWS NO BORDERS 231 


Thomas, Jason, “Is There a Front Door, and are ‘Boat People’ Jumping the Queue?" sBs, 
23 July 2015, at: https://www.sbs.com.au/news/explainer/there-front-door-and-are 
-boat-people-jumping-queue (18.10.2019). 

Tierney, Brian, "Origins of Natural Rights Language: Text and Contexts (1150-1250)", 
History of Political Thought 10 (1989): 615-646. 

UN General Assembly, Convention Relating to the Status of Refugees, July 28, 1951. 

UN General Assembly, Resolution 217 A. The Universal Declaration of Human Rights. A| 
RES/217(3)A, December 10, 1948. 

Van der Vossen, Bas and Jason Brennan, Defense of Openness: Why Global Freedom Is 
the Humane Solution to Global Poverty (New York: 2018). 

Waldron, Jeremy, “Why Indigence Is Not a Justification,” in From Social Justice to 
Criminal Justice, eds. William C. Heffernan and John Kleinig (Oxford: 2000), 98-113. 

Wellman, Christopher Heath, “Immigration and Freedom of Association,’ Ethics 119:1 
(2008): 109-41. 

Young, Iris Marion, “Responsibility and Global Justice: A Social Connection Model,’ 
Social Philosophy and Policy 23:1 (2006): 102-130. 

Zavis, Alexandra and Ann M. Simmons, “Europe’s Migrant Crisis Threatens to 
Overwhelm Italy, Even as Flows to Greece Dry Up,” Los Angeles Times, 4 July 2017, 
at: http://www.latimes.com/world/europe /la-fg-italy-migrants-20170704-htmlstory 
.html (18.10.2019). 


Virpi Makinen, Jonathan William Robinson, Pamela Slotte, and Heikki Haara - 978-90-04-43153-9 
Downloaded from Brill.com1 1/13/2020 10:22:59PM 
via University of Cambridge 


CHAPTER 10 


"Rights, Not Charity"! On Vocabularies 
for Conceptualizing the Case of Persons 


with Disabilities 
Pamela Slotte 
1 Introduction 


A recent manual by the Maltese National Commission of Persons with 
Disabilities, co-financed by the European Union for the Year of Equal 
Opportunities for All 2007, is entitled Rights, not charity! The authors of the 
manual do not consider charity in itself to be wrong. However, the authors 
make a point from the very fact that what they call for are "rights". The pref- 


»« 


ace of the manual states that the word "rights" "refers to the sense of equality 


among us, with a much wider meaning now that even the United Nations has 
adopted the Convention on the Rights of Persons with Disabilities" (CRPD).? 


1 National Commission Persons with Disability, Rights, not charity: Guidelines towards an 
inclusive society and a positive difference in the lives of Maltese and Gozitan disabled people 
(Sta. Venera: 2007). The commission, later renamed the Commission for the Rights of Persons 
with Disability, works for the full inclusion of disabled persons in Maltese society. Apart from 
promotional work, assistance and education, it seeks to counteract discrimination through 
litigation. See European Network of Equality Bodies, Commission for the Rights of Persons 
with Disability, available at http://equineteurope.org/author/malta ncpd/ (2.7.2019). For 
the prehistory and elaboration of CRPD, see Arlene S. Kanter, The Development of Disability 
Rights under International Law: From Charity to Rights (Abingdon: 2015), 21-53. This chapter 
has been written as part of the author's academy research fellow project "Management of 
the Sacred: A Critical Inquiry, funded by the Academy of Finland 2013-2018 (grant num- 
ber: 265887) and work as vice-director of the Centre of Excellence in Law, Identity and the 
European Narratives, Academy of Finland 2018-2025 (grant number: 312430). 

2 National Commission Persons with Disability, Rights, not charity, 6. no consensus regard- 
ing terminology and, e.g., whether it is more appropriate to speak of "people/persons with 
disabilities" or “disabled people/persons". The former terminology is criticized for neglect- 
ing how external social factors contribute to the creation of "disability" while the latter is 
criticized for overlooking the fact that disability only forms one aspect of a person's identity. 
This chapter uses the terms “disabled people/persons" and “people/persons with disabilities” 
interchangeably. Another important distinction in this context is the one advocates for a so- 
called social model of disability make between individual (physical or mental) “impairment”, 
which is “medical,” and “disability”, which is "social" and can be changed through political ac- 
tion. For a short discussion of these terminological issues, see Lisa Schur, Douglas Kruse, and 


© KONINKLIJKE BRILL NV, LEUTEN A85, |o P910,163/9289003481539. 012... and Heikki Haara - 978-90-04-43153-9 
Downloaded from Brill.com11/13/2020 10:22:59PM 
via University of Cambridge 


“RIGHTS, NOT CHARITY”! 233 


The authors see the outcome very differently, depending on the strategy ad- 
opted to tackle the problems facing persons with disabilities. Importantly, the 
so-called “disability sector" must not be associated exclusively with charity 
and voluntary work: “The disability sector is at crossroads. One leads towards 
continued segregation, the other towards inclusion. Each leads to a different 
destination. Segregation leads to charity, whilst inclusion stresses rights. As a 
community we must choose our destination — rights or charity? This manual 
should put us on the right track.” 

When support is needed so as to achieve inclusion, “[t]his support should 
not be considered as charity or preferential treatment, but as a tool to realise 
their [disabled people] human rights and also as an essential element to cre- 
ate social justice.^ The terminology frames the person with disabilities as 
someone worthy of respect and full participation, as in the case of rights, or as 
someone “pitiable” and in need of aid and assistance, as in the case of charity.5 
Similar points have also been made elsewhere.® In academic research, such as 
research into prosocial behavior, altruism’ or the non-profit sector, the concept 
of charity is neither used nor necessarily even tolerated. Partly it has actually 
become an outright taboo, given its strong historical baggage and the way it 
seemingly cements (unequal) strong configurations of power. For instance, the 
concept is encumbered in English. It has been replaced, for example, by the 
concepts of respect? empowerment, “doing together", or “community-social 
work"? On the other hand, job offers in the field of human rights are still often 
classified as jobs in the charity sector, at least in the United Kingdom.!° Human 


Peter Blanck, People with Disabilities: Sidelined or Mainstreamed? (Cambridge, UK: 2013), 
6-8. See also ibid., 8-13, for a discussion of different ways to understand disability: medi- 
cal, social, and so-called universalist models. This last model does not distinguish be- 
tween disabled and non-disabled persons but finds that during one's lifetime everyone 
will at some point experience some form of limitation and (individual medical) impair- 
ment. As we shall see, this understanding of human life is clearly embraced by Martha 
Nussbaum. She combines social and universalist models of disability in her writings. See, 
e.g, Martha C. Nussbaum, Frontiers of Justice: Disability, Nationality, Species Membership 
(Cambridge, MA: 2006), 99-101. 
National Commission Persons with Disability, Rights, not charity, 13 and 19. 
Ibid., 23. 
Ibid., 17. 
See, e.g., Kanter, The Development of Disability Rights under International Law, 46 and 291. 
Kristen Renwick Monroe, The Heart of Altruism: Perceptions of a Common Humanity 
(Princeton, NJ: 1996). 
8 Richard Sennett, Respect in a World of Inequality (New York: 2003). 
9 Anne Birgitta Pessi, E-mail correspondence, 13.1.2015. On file with the author. 
10 See, e.g., CharityJob, Human Rights jobs, available at www.charityjob.co.uk/jobs/human 
+rights (2.7.2019). 
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rights work is nonprofit work, aimed not at increasing the prosperity of share- 
holders, but at meeting the needs and achieving a decent standard of living for 
everyone independent of race, sex, nationality, religion and so forth. 

Thus, general discussions simultaneously connect charity and (human) 
rights, and play them off against each other. Charity and human rights are 
vocabularies for self-identification: I am a rights-holder; you have obligations 
towards me! I am a human rights worker and not in this for the money; I hold 
other (higher) ideals. Yet they are not synonymous, as the reference to the idea 
of “equality” makes clear. Moreover, the “indisputable” moral quality of charity 
is questioned, as is its viability for addressing asymmetrical power relations 
and patterns of exclusion. 

This chapter explores the supposed usefulness of human “rights” 
vocabulary — as opposed to “charity” — for addressing matters of concern to 
persons who in various ways are marginalized. By this, it puts a contempo- 
rary twist on themes recurrent in this collected volume: “rights” and "needs", 
as well as "charity" and the politics of rights. It does this by presenting and to 
some extent juxtaposing the writings of two contemporary theorists, Martha 
Nussbaum and James W. Nickel. While not each other's complete opposites, in 
certain respects they stand as representatives for two ways in which contem- 
porary literature deals with human rights from a more philosophical point of 
view, and attempts to grasp the character of human rights, their “usefulness” 
and their supra-positive basis. They emphasize differently the importance of 
"rights" language, while simultaneously both exposing a more bottom-up kind 
of reasoning via an explicit critique of (to their mind) more standard, so-called 
top-down reasoning.!! The chapter will consider the utility of these approaches 
for making a case for those on the margins by focusing, to some extent, on the 
case of disabled persons. Despite the many promising developments in recent 
years, disabled people suffer widespread economic, political and social exclu- 
sion, and intersectional discrimination (i.e. discrimination on a combination 


11 A top-down approach starts with an organizing principle in the form of “an overarching 
principle, or principles, or an authoritative decision procedure (...) from which human 
rights can then be derived”. The bottom-up approach, in turn, commences with “human 
rights as used in our actual social life (...) [and] then sees what higher principles one 
must resort to in order to explain the moral weight of such claims — when one thinks 
that it exists — and to then resolve any possible conflicts between them”. James Griffin, 
On Human Rights (Oxford: 2008), 29. Yet another group of modern philosophers elabo- 
rates a connection by putting forward primarily structural accounts of human rights. See, 
e.g., Pamela Slotte, Human Rights, Morality, and Religion: On Human Rights as a Moral 
and Legal Concept in a Pluralistic World [Mánskliga ráttigheter, moral och religion: Om de 
mánskliga ráttigheterna som moraliskt och juridiskt begrepp i en pluralistisk varld], diss. 
(Turku: 2005), chapters 24.3 and 2.3.2. 
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of two or more grounds, for example, on the basis of disability and gender) is a 
serious problem.’ It also is a significant concern since they, by some accounts, 
are “a large, if not the largest, growing minority in the world"? 

The chapter ends up suggesting that while recognizing the benefits of par- 
ticular vocabularies, we also need to stay aware of the limits of any vocabu- 
lary that seeks to tend to so-called vulnerable groups, in this case persons with 
disabilities. This means that rights-language cannot completely replace other 
ways of portraying/explaining and addressing human life in all its multifacet- 
edness.'^ Other vocabularies, including the vocabulary of charity, might still 
play some role when we seek to conceptualize the position of marginalized 


groups. 


2 Nickel on the Limits of "Charity" 


Contemporary human rights documents rarely refer to philosophical founda- 
tions. Rights are also not seen as faith-based. This is a conscious choice which 
resonates in much human rights discourse; rights can travel further without 
explicit ideological baggage of this kind. Even so, many do point out that con- 
temporary human rights are, in fact, a highly ideological project,5 and some 
would even say “inherently” religious as to their ultimate foundations.!6 

In the following, two attempts are studied which seek to formulate an un- 
derstanding of what we are dealing with and to capture the relevance of what is 
talked about and demanded in the name of (human) rights. The two positions 
seek to do this without necessarily entering into a very extensive discussion 


12  Schur Kruse and Blanck, People with Disabilities, 194—203 and 208. 

13 Kanter, The Development of Disability Rights under International Law, 29. 

14  Inarelated fashion, Anthony Woodiwiss talks of “the double-edged character of human 
rights discourse — double-edged in the sense that something was lost as well as given 
with the arrival of rights’. Anthony Woodiwiss, "The Law Cannot Be Enough: Human 
Rights and the Limits of Legalism,” in The Legalization of Human Rights: Multidisciplinary 
Perspectives on Human Rights and Human Rights Law, eds. Saladin Meckled-García and 
Başak Gali (London: 2006), 36. 

15 See, eg. Martti Koskenniemi, “The Effect of Rights on Political Culture,’ in The European 
Union and Human Rights, ed. Philip Alston (Oxford: 1999), 99-116; idem, The Politics of 
International Law (Oxford: 201); David Kennedy, The Dark Sides of Virtue: Reassessing 
International Humanitarianism (Princeton, NJ: 2004). 

16 See, e.g., Michael J. Perry, The Idea of Human Rights: Four Inquiries (New York: 1998), 13. 
For a discussion of this standpoint, see Ari Cohen, “The Problem of Secular Sacredness: 
Ronald Dworkin, Michael Perry, and Human Rights Foundationalism,” Journal of Human 
Rights 5:2 (2006): 235-56. 
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in explicitly *moral terms" Still, they do presuppose that we are dealing with 
a normativity that is legally independent.!” Moreover, they oppose what they 
take as standard philosophical ways to found human rights in one idea — for 
example, human "autonomy" or "utility" They consider this a reductionist and 
excluding approach!? even though, as we will see, Nussbaum to a great extent 
takes the idea of human dignity as her ultimate normative point of departure. 

In contrast, in his Making Sense of Human Rights, Nickel does not want to 
settle for simply one kind of legitimation of human rights. Many reasons can 
be put forward, reasons that have their advantages and disadvantages. They 
may be “prudential arguments" related to the possibility of leading a good life, 
“atilitarian and pragmatic justifications” or “arguments from plausible moral 
norms and values, including fairness, dignity, minimal well-being, security, and 
liberty" Nickel himself leans in a specific non-consequentialist direction here,!9 
yet what he wishes to underline in particular is the usefulness of human rights 
in themselves, and in his view the more reasons and grounds that can be pro- 
vided for them, the more stable they will be. 

In his book, Nickel contrasts "charity" and human rights in order to make 
a point regarding exactly what the character of the claims that we are dealing 
with here is. What we seek to capture in human rights terminology are recur- 
rent serious threats to what is of the highest priority to human life everywhere 
in the world. From this it also follows that we assume that the morally central 
is of such a nature that norms of particular weight are required to safeguard 
it: norms in the form of rights. Another way to formulate the norm in ques- 
tion could be to identify certain “goals”, or, as Nickel puts it, “a duty of charity". 
"Conceivably a society could rely on collective aspirations or goals, together 
with feelings of love and solidarity, to ensure that all people enjoy minimally 
good lives."20 

According to Nickel, in order to identify something as a human right, we 
need to show that this alternative “weaker” terminology is not enough when 
it comes to protecting particular aspects of human life, and that it must be 
replaced by specific legal rights that specify who has a duty to respect and 
protect them and in what way. Legal rights raise binding and "fairly definite" 


17 As Nickel repeatedly states, today's human rights are to a large extent the rights of law- 
yers, not the rights of philosophers. With this, he wishes to underline what today's discus- 
sion, his own included, largely has as its focus. James W. Nickel, Making Sense of Human 
Rights, 2nd ed. (Malden, MA: 2007), 7. 

18 Nickel, Making Sense of Human Rights, 54 and 103. 

19 Ibid., 53-54 and 61. 

20 Ibid. 75. 
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claims against certain actors. Furthermore, it is usually evident how one can go 
about securing the rights, when this is needed.?! 

Here resides the attractiveness of rights. A “human right” signals that we 
are dealing with something of the highest priority. In addition, a human right 
can be associated with a particular person. A right demands that every indi- 
vidual should enjoy something: it is of “mandatory character”. Instead, a goal, 
for example, can be connected to the idea that what we need to pursue is what 
is good for the highest possible number of people. In theory, the needs of the 
individual can be disregarded. While not “absolute”, and also at times formu- 
lated in very abstract terms, a right leaves less room for discretion than a goal. 
To get one’s claim acknowledged as a human right lends it legitimacy and will 
strengthen its cause.?? 

In contrast to this, “duties of charity" leave it up to the donor to decide 
when, what and how much he or she is willing to give. According to Nickel, 
these duties do not correlate with rights. The result can potentially be that sup- 
port fluctuates and is irregular, as well as "spotty". For, as pointed out by John 
Stuart Mill, to whom Nickel here refers: “Charity almost always does too much 
or too little: it lavishes its bounty in one place, and leaves people to starve in 
another.2? Fair enough: formal “charity” institutions with secure long-term 
funding may be able to meet the needs of larger groups of people. However, 
Nickel maintains that legal norms may still be necessary in order to secure ac- 
cess to support:?^ 


A harmonious combination of self-help and voluntary mutual assistance 
is certainly to be encouraged, but such a mixture offers little prospect of 
providing adequately for all of the needy and incapacitated if it is viewed 
as a substitute for, rather than as a supplement to, politically imple- 
mented social rights.25 


In relation to the introduction of this chapter, Nickel thus assumes that rights 
empower people in a different way than is the case when they are the recipi- 
ents of duties of charity. The authors of the Maltese manual on human rights 
make similar points, stressing how rights place the focus on duties, the role of 


21 Ibid., 75-76. 

22 Ibid., 25-26 and 96. 

23 Ibid., 77 and 147-48, quoting John Stuart Mill, Principles of Political Economy with some 
of their Applications to Social Philosophy (London: 1881). See also, e.g., Griffin, On Human 


Rights, 96. 
24 Nickel, Making Sense of Human Rights, 77. 
25 Ibid., 147. 
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public authorities, quality of life and its continuity29 Compared to the uses of 
charity encountered in earlier chapters in this volume, “charity” stands forth as 
supererogatory and perfectly voluntary to the positions accounted for thus far 
in this chapter.?? 


3 Moral Rights 


So, what concretely are we dealing with when "charity" proves inadequate as a 
vocabulary? Nickel represents a position that connects to the talk about natu- 
ral rights in earlier centuries, although today's human rights differ from their 
historical, and particularly 18th-century, counterparts by being “more egalitar- 
ian, less individualistic, and more internationally oriented"28 The concept of 
rights plays a key role and representatives of this position express themselves 
in a terminology that connects with a legal conceptuality. One talks of moral 
rights, and the discussion to a large extent relies on the insights of Wesley 
Newcomb Hohfeld with regard to the concept of “a right" Simultaneously, the 
discussion is broadened beyond Hohfeld.?? Alejandra Mancilla’s chapter in 
this volume offers an example of this use of terminology. 

It is not that moral rights exist as freestanding parts of the natural world. Yet, 
by means of this terminology Nickel and others?? wish to capture the extra-legal 
reality that forms the "seed" of legal rights. Here, they seek a place for the discus- 
sion of human rights in relation to the moral convictions that one identifies in 
the extra-legal sphere. They seemingly want to refute a morally exclusive stance, 
as they do not want to mistake human rights for an actual (comprehensive) mo- 
rality. If nothing else, this would undermine their claim to universality. 


26 Ibid. 17 and 19. 

27 What is more, it is possible to question a clear-cut juxtaposition of “rights” and “char- 
ity”. See, e.g., Jean-Luc Nancy, who views “philanthropy” as “a secular displacement of the 
ostensibly all-too-Christian charity" and maintains that: *For whatever the term is used, 
human rights are marked by a certain degree of philanthropy mixed with a promise of 
‘social progress, which is always linked to a ‘larger freedom." Jean-Luc Nancy, “On Human 
Rights: Two Simple Remarks," in The Meaning of Rights: The Philosophy and Social Theory 
of Human Rights, ed. Costas Douzinas and Conor Gearty (Cambridge, MA: 2014), 15-16. 

28 Ibid., 12-14. 

29 Wesley N. Hohfeld, Fundamental Legal Conceptions as Applied in Judicial Reasoning, and 
Other Legal Essays, ed. Walter W. Cook (New Haven: 1920). See also, e.g., Nickel, Making 
Sense of Human Rights, 23; Slotte, Human Rights, Morality, and Religion, 37—44. 

30 See, eg, Henry Shue, Basic Rights: Subsistence, Affluence, and U.S. Foreign Policy 
(Princeton, NJ: 1996); Charles Jones, Global Justice: Defending Cosmopolitanism (Oxford: 
2001). 
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Nickel deals with this challenge by formulating criteria on the basis of which 
moral “rights” can be distinguished from other value conceptions. Not all human 
needs or goods are identified as human rights. Some claims carry more weight 
than others and may justifiably be called rights: namely, people’s moral claims 
that their lives in certain respects should attain at least a minimum standard of 
a decent life. Nickel distinguishes between a good and a decent life:*! it is not 
about raising claims regarding what could be seen as valuable to a good life in 
general, but about certain fundamental human interests. He also thinks that the 
claims can find support from within several meta-ethical theories.3? 

According to Nickel, people's moral claims must be safeguarded in four 
areas. These are: “a secure claim to have a life" and “to lead one's life" as well 
as "a secure claim against severely cruel or degrading treatment" and "against 
severely unfair treatment". These four abstract rights with their associated du- 
ties are "secure" in the sense that they do not have to be “earned”, and also “in 
the sense that their availability to a person does not depend on the person's 
ability to generate utility or other good consequences"?? Nickel's idea is that if 
they are guaranteed, people will be able to lead a life that is reasonable and in a 
minimal sense “good”. It is a “substantial but limited commitment to equality" 
which carries with it both "negative" and “positive” duties. In an abstract sense, 
these duties fall on everyone;?^ yet, to the extent that they are legally binding, 
their claims against governments are de facto higher. For Nickel, human rights 
are first and foremost political norms and not "interpersonal standards" ?5 

Nickel translates these abstract claims (or foundational principles), which 
he sees as “requirements of human dignity" into human rights terminology.?$ 
Human rights expand on and seek to guarantee various aspects of these 
claims. They also qualify them, taking into account, for example, the compa- 
rable needs of other human beings. Moreover, in order to be able to conclude 
that specific human rights are indeed justified, they have to be put to a further 
test in six steps. Nickel actually assumes that this test is independent of the 
"starting points" that people may have for justifying human rights in the first 
place: including then, in effect, also his own four proposed "secure claims"?? 


31 Nickel, Making Sense of Human Rights, 75. Nussbaum, for her part, combines the two ele- 
ments: needs and human dignity. Michael Freeman, Human Rights: An Interdisciplinary 
Approach (Cambridge, UK: 2002), 65. 

32 Nickel, Making Sense of Human Rights, 67. 


33 Ibid, 62. 
34 Ibid, 62. 
35 Ibid. 10. 
36 Ibid. 66. 
37 lbid. 75. 
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As noted, he does want to keep ultimate justifications open. I will return to the 
test in a bit, but first: how should we understand these moral rights? 

Theorists disagree as to when (in the process that will result in a legal 
(human) right) it is correct to talk of something as a right. Nickel, for his part, 
finds that it is correct whenever we can identify and "justify on moral or legal 
grounds the proposition that people are entitled to enjoy specific goods" i.e. an 
entitlement, as well as identify an addressee, i.e. a holder of correlative “moral 
duties, disabilities, or liabilities" In the perhaps more familiar terminology 
used, for example, by Joel Feinberg this amounts to a "claim-to" something and 
a “claim-against” someone.?? 

In general, Nickel identifies moral rights as those moral expressions that can 
be found in the actual morality embraced by one or several groups of people. 
These accepted conceptions of what is right and good can exist on a moral 
and social plane before and alongside the legal expression. Simultaneously, he 
identifies what he calls justified moral rights. In this way, he seeks to capture 
the fact that individuals can partly or completely distance themselves from the 
prevalent convictions in their own society and invoke different standards of 
right and good. Their justified morality might then be an amended version of 
the accepted morality, but a justified morality can also be *a philosophical re- 
construction of morality"?? Something can be right or wrong on other grounds 
than on account of it according with the generally accepted convictions in a 
particular cultural context. This makes sense, since the scope of their claim 
to validity make human rights unique as legal norms. Human rights do not 
claim to accord only with the convictions of a particular society. Nickel needs 
to talk of justified moral rights in order to be able to defend human rights, as 
we find them in international law, in a situation where it seems impossible to 
attain global agreement. “A justified morality is one that is well supported by 
appropriate reasons."^0 


4 Justifying Specific Human Rights 


For Nickel, moral rights have a distinct structure that resembles the one as- 
cribed to human rights in their legal form. A claim correlates with one or 


38 Ibid., 29-33. See also Joel Feinberg and Jan Narveson, “The Nature and Value of Rights,” 
Journal of Value Inquiry 4:4 (1970): 243-60; Slotte, Human Rights, Morality, and Religion, 
59-61. Cf. Griffin, On Human Rights, 10710. 

39 Nickel, Making Sense of Human Rights, 28. 

40 Ibid., 46-47. 
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several duties. Accordingly, he assumes that the first three steps of the test for 
what can be justified human rights are: that the rights-holders must be human 
beings, governments have to be the primary addressees and that we must be 
dealing with matters of high priority.^! However, he also argues that in order to 
be able to speak of a justified specific human right in one or another respect, 
we need to put the assertion to the following (and partly differently phrased) 
test in six steps: 


The justification of a specific human right requires satisfying six tests: 
(1) the norm responds to severe and widespread threats; (2) it protects 
something of great importance; (3) it can be formulated as a right of all 
people today; (4) a specific political right, rather than some weaker norm, 
is necessary to provide adequate protection against the threat; (5) the 
normative burdens imposed by the right are tolerable and can be equita- 
bly distributed; and (6) the special political right is feasible in an ample 
majority of countries.*? 


Hence, 


[j]ustifying a right to something requires more than merely showing the 
great importance of people's having access to a good. It also requires 
showing the availability of a feasible and morally acceptable way of im- 
posing duties and constructing institutions that will make it possible to 
supply that good to all people.^ 


The last two steps in the test make clear that in order for a particular right to be 
justified, the duties accompanying it must be justified as well: 


The four secure claims (...) both support and limit rights. They limit 
them by requiring that the normative burdens they impose on people 
not be ones that are destructive of life or health, that deprive people of 


41 lbid. 75. 

42 Ibid., go. Regarding human rights as responses to threats, see also, e.g., Jack Donnelly, 
Universal Human Rights in Theory and Practice (Ithaca, NY: 2003), 46, 58, 92, and 226; 
Shue, Basic Rights, 17 and 32-33; both of whom Nickel refers to in his discussion. Nickel, 
Making Sense of Human Rights, 71-73. 

43 Ibid., 186. For examples of how specific legal human rights can be justified on the basis of 
Nickel’s model, see ibid., 106-67. 
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fundamental freedoms, or that treat people in ways that are severely 
cruel or unfair.^* 


The last point concerns "feasibility": it must be possible to implement the right 
in question in the majority of today's countries (and even if this were not the 
case, it might still be that we are dealing with a right that justifiably can be con- 
sidered a fundamental right in some countries). Moreover, even if a right fails 
the last test or ends up being only partly feasible, "it will be an international 
norm of considerable importance even though it is not (quite) a human right"45 

Nickel seems to assume that in large part rights can be secured if citizens 
are obliged to pay a specific amount of tax. This would allocate the resources 
that are needed. It must not unreasonably burden single individuals, nor may 
it undermine the institutions in a country and economic productivity as such, 
which in the long run are necessary to secure general welfare as well as the 
rights themselves.^9 Thus, Nickel accepts that human rights are interpreted 
partly in context (for example, in order to secure their acceptance) and that 
the standards of living can legitimately differ among countries. Furthermore, 
not all current legal human rights actually stand up to Nickel's test. While he 
finds that the rights enshrined in the Universal Declaration of Human Rights 
(UDHR) are mostly “normatively defensible"^" he thinks that the document 
enumerates too many social rights, he himself preferring to limit the list of 
social rights to "subsistence, basic health care and basic education" These 
three pass his justificatory six-step test, including the test of feasibility, as even 
poorer countries can aspire to realize them.*8 

In sum, Nickel presents a reading of human rights that takes seriously the 
actual state of affairs when it comes to human rights in their legal form (most 
are, for example, not absolute and often enough they must be weighed against 
each other to some extent) and what is needed in terms of structures and in- 
stitutions in order to implement them.^? As seen above with regard to social 
rights, he pays attention to the differing political, social and cultural condi- 
tions in the world, and how these differences affect and partly must be allowed 
to affect the understanding and interpretation of human rights, as well as the 
extent to which, and how, they are guaranteed. 


44 Ibid., 78. 

45 Ibid., 78-79. 

46 Ibid., 68—69, 83, and 85. 

47 Ibid., 186-187. 

48 Ibid., 152 and 187. For a fuller discussion, see ibid., 137-53. 
49 For example, ibid., 38 and 42. 
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While he explains human rights in this way, Nickel simultaneously asserts 
that “justified moralities” are “the ultimate home of human rights"5? Human 
rights do, in effect, exist as part of international law. More fundamentally, how- 
ever: “[they] are norms that we have good reasons for retaining in or adding to 
existing moralities. Legal enforcement is often essential to the effectiveness of 
human rights, but such enforcement is not essential to their existence.”>! 


5 About Capabilities: Nussbaum’s Understanding of Human Capacity 


Nussbaum puts forward an alternative to what she finds are standard con- 
ceptions of human rights. In her book Creating Capabilities, she maintains 
that her approach takes life in its multiplicity seriously. She does not believe 
that human life can be summed up using general, all-embracing categories.5? 
Nussbaum seeks to include disabled people in her theory in a more explicit 
and inclusive way than Nickel does. Her starting point differs from Nickel's, 
who finds that certain “rights presuppose a greater degree of rationality and 
agency than some human beings possess". Persons who are severely intellectu- 
ally impaired have, for example, the right to life and to due process, but not 
certain political rights, like a right to vote, nor freedom of movement on their 
own.5? Nussbaum does not draw such distinctions and clearly does not want to 
afford “rationality” the role it plays in some theories of justice as a basis for cre- 
ating hierarchies between humans and between humans and non-human ani- 
mals.54 She clearly sees human dignity as a point of departure, whereas Nickel 
seeks to be more nuanced or agnostic on the question of a point of departure. 


50 Ibid. 47. 

51 Ibid., 187-88. 

52 Martha C. Nussbaum, Creating Capabilities: The Human Development Approach (Cambridge, 
MA: 2011), 59. 

53 Nickel, Making Sense of Human Rights, 37. 

54 See, e.g., Nussbaum, Frontiers of Justice, 159; “the capabilities approach sees the world as 
containing many different types of animal dignity, all of which deserve respect and even 
awe". See also, e.g., Jeremy Waldron, One Another's Equals: The Basis of Human Equality 
(Cambridge, MA: 2017), 63-64, as well as chapter 3, for a more comprehensive discus- 
sion of those capacities, “reason, moral agency, personal autonomy, and the capacity 
to love — that are supposed to underlie basic human equality and that might otherwise 
have dignity-conferring significance" (Ibid., 217). See also ibid. chapter 6 for a discussion 
of “profoundly disabled" persons that maintains their basic equality with differently- 
abled human beings while upholding a distinction between human and non-human 
animals. 
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Still, like Nickel, Nussbaum endorses a minimal understanding of social jus- 
tice, which states need to protect via a constitutional framework. In several 
ways this understanding corresponds with international human rights norms, 
both with regard to their content and their role. The foundational notion in 
Nussbaum’s theory of justice is the idea of so-called capabilities that are con- 
nected with the quality of life of human beings. The key question of her theory 
is: "What is each person able to do and to be?" "Capabilities" provide the an- 
swers to this question. There are several of these capabilities, and they cannot 
be reduced to each other: they are qualitatively different.55 

The capabilities are “a set of (usually interrelated) opportunities to choose 
and to act. In one standard formulation by [Amartya] Sen, 'a person's 'capa- 
bility' refers to the alternative combinations of functionings that are feasible 
for her to achieve". Accordingly, they have both an internal and an external 
dimension: "they are not just abilities residing inside a person but also the 
freedoms or opportunities created by a combination of personal abilities and 
the political, social, and economic environment"56 Nussbaum therefore also 
talks of combined capabilities" by which she means "internal capabilities plus 
the social/political/economic conditions in which functioning can actually be 
chosen" 5? The internal capabilities comprise innate capabilities of an intel- 
lectual and emotional kind, or personal traits. Mostly they develop through 
interaction with the environment: for example, through education and foster- 
ing. Importantly, both kinds of capabilities must be supported.5? 

Human beings need different capabilities in order to lead a dignified life, 
which is a life where they are free to make choices and act as they see fit. These 
capabilities render possible a kind of substantial freedom. Certainly, an indi- 
vidual can choose to act on her freedom in some sense, or refrain from doing 
so. For example, a person can have the capacity to vote but choose not to vote. 
Still, it may also be the case that a society is so unequal that such an act is in- 
stead expressive of social submission and stigmatization. Thus, external obsta- 
cles to the exercise of internal capabilities do exist.59 According to Nussbaum, 
we can shed light on and attend to different kinds of discrimination by includ- 
ing and underscoring both kinds of capabilities. 

Nussbaum here repeatedly talks specifically about people with various 
kinds of disabilities. Like everyone else, these persons have the same right to 


55 Nussbaum, Creating Capabilities, 18. 

56 Ibid., 20-21. 

57 Ibid, 22. 

58 Ibid. 21. She also talks of this in terms of "internal preparedness" and “external opportu- 
nity”. Ibid., 61. 

59 Ibid, 61. 
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attain the kind of substantial freedom necessary for there to be minimal social 
justice, even if this partly may or must happen via proxy.®° Nussbaum's focus 
on both internal and external obstacles also resonates with how advocates of 
a “social model of disability” emphasize both individual impairments and so- 
cially constructed obstacles in their understanding of what is “disability”, and 
the steps they believe need to be undertaken to promote real inclusion of dis- 
abled persons. 

While Nussbaum puts forward a kind of minimal theory of social justice, 
her focus is substantial justice for concrete persons in concrete contexts. The 
reason why she thinks that we can formulate a kind of overall theory at all is 
because people have many shared needs. She underlines that she is not here 
talking of man’s “innate” nature as this would basically be a descriptive state- 
ment. Instead, she adopts from the start an ethical and evaluative stance.9! 
The ten central capabilities which Nussbaum suggests that we need in order 
to lead “a life worthy of human dignity” are: life, bodily health; bodily integrity; 
senses, imagination, and thought; emotions; practical reason; affiliation; other 
species; play; and control over one’s environment in a political and material 
sense.9? Two of these, practical reason (to be able to plan one's own life) and 
affiliation (to be respected as a social being) appear as more foundational, or 
at least vital in the sense that if they are not to hand, a life where the other 
capabilities are present still falls short of a life worthy of human dignity.5? The 
importance Nussbaum assigns to practical reason shows that she does not con- 
sider freedom to be only of instrumental value. Freedom, as the freedom to 
choose and to act, is also a goal in and of itself. A life worthy of human dignity 
is a life in which the human being is not only a passive recipient of different 
goods and services.64 

Independent of our personal preferences or level of disability, these capabil- 
ities are basic for us all. Because her theory at heart is fairly minimal, Nussbaum 
takes it that people could, independent of their convictions, embrace it for 
“political purposes"; basically we are dealing here with a political doctrine.55 


60 See, e.g, Nussbaum, Frontiers of Justice, 195-99. See also Kanter, The Development of 
Disability Rights under International Law, 16 and 266-68. 

61 Nussbaum, Creating Capabilities, 28. See also Nussbaum, Frontiers of Justice, 181-82. 

62 Nussbaum, Creating Capabilities, 32—34. While the capabilities are "central" Nussbaum 
concedes that thelistis"open-endedand subject to ongoing revision”. Martha C. Nussbaum, 
“Poverty and Human Functioning: Capabilities as Fundamental Entitlements,” in Poverty 
and Inequality, eds. David B. Grusky and Ravi Kanbur (Stanford, CA: 2006), 47—75, 59. 

63 Nussbaum, Creating Capabilities, 39. However, see also Nussbaum, Frontiers of Justice, 85. 

64 Nussbaum, Creating Capabilities, 56. 

65 Ibid., 90 and 93. 
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Given that Nussbaum considers her theory as not relying on *metaphysical 
ideas"96 about which we cannot reach agreement, she (like Nickel) also pays 
attention to the inescapable manifoldness of ideas and values as well as the 
widespread moral skepticism that characterizes our present age in contrast 
to earlier times. That which falls outside of the foundational minimal social 
justice is the subject of politics, consensus and compromise. The idea of 
human dignity sets limits to that which can become the subject of politics. 
Something can be so vital that limiting freedom in this area makes life no lon- 
ger worthy of human dignity?" and “respect for human dignity requires that 
citizens be placed above an ample (specified) threshold of capability, in all ten 
of those areas".68 

According to Nussbaum, every state should safeguard these capabilities in 
its constitution. Their interpretation can be contextual and take history and 
traditions into account. However, in contrast to what may be the case with 
material goods, Nussbaum maintains that political entitlements can never be 
ranked, as this would be contrary to justice and human dignity. We are deal- 
ing here with a partial theory of justice. Actual justice and equality sometimes 
demand more than what Nussbaum’s minimal theory of social justice requires. 
The threshold should not be set too low, however. She wants to capture some- 
thing that is desirable, and maintains that it is up to legislators and the courts 
to determine the level of aspiration regarding as regards the degree of "capabil- 
ity security" that the constitution has to guarantee.9? 


6 Nussbaum on Human Rights 


As noted above, Nussbaum maintains that her capabilities approach is con- 
nected to the human rights movement. In fact, she sees the theories of Sen 
and herself as human rights approaches. All human beings have certain core 
entitlements on account of their humanity. These must be respected. What 
Nussbaum seeks to capture by speaking of basic capabilities overlaps with 
regard to content with the human rights which international law acknowl- 
edges: they play a similar role as constitutional guarantees.”° Rights expressing 


66 Ibid., 109. See further, e.g., Nussbaum, “Poverty and Human Functioning,” 60-68. 
67 Nussbaum, Creating Capabilities, 31. 

68 Ibid., 36. See also Nussbaum, Frontiers of Justice, 162. 

69 Nussbaum, Creating Capabilities, 40-43. 

70 Ibid., 62—63. See also, e.g., Nussbaum, “Poverty and Human Functioning,” 52. 
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fundamental entitlements/capabilities function as “side constraints" on efforts 
to pursue “overall well-being" laying down “basic requirements of justice”. 

Moreover, she believes that the capabilities approach can tackle some of the 
critique that has been directed at human rights. These have, for example, been 
criticized for not paying sufficient attention to "questions of gender, race and 
so on". Her approach would also complement standard approaches to human 
rights on a philosophical and theoretical plane. In contrast to standard ap- 
proaches, which choose to ground human rights in human beings' rationality 
or other characteristics, the capabilities approach takes its point of departure 
from “bare human birth" and “minimal agency”. Hereby it also becomes obvi- 
ous why disabled people have the same human rights as everyone else. 

Nussbaum further claims that her approach articulates in a clearer fashion 
the link between human dignity and human rights, between rights and du- 
ties, and between the entitlements of human beings and the entitlements of 
other species. She here adopts an idea that Nickel also embraces and elabo- 
rates along similar lines, namely that various actors may have obligations with 
regard to human rights, though, ultimately, states must secure the capabilities 
(and human rights). The duties that others can have are often moral rather 
than political in character. Moreover, the duties can be both negative and 
positive. That is, it may be that the state must both abstain from acting in a 
particular fashion and also take certain active measures to support people's 
capabilities. In a way, fundamental rights remain empty words until state ac- 
tion makes them real.”4 Nussbaum makes a case for substantive equality, not 
only formal equality.” 


71 Ibid., 56-57. 

72 Nussbaum, Creating Capabilities, 63. 

73 Ibid., 63-64 and 167. Cf. Nickel, Making Sense of Human Rights, 38-41. See also, e.g., Slotte, 
Human Rights, Morality, and Religion, chapters 2.1.2-2.1.6 and 2.3.2. 

74 Nussbaum, Creating Capabilities, 65. See also Nussbaum, "Poverty and Human Func- 
tioning,’ 53-55. 

75 For more about the meanings of formal equality and substantive equality, see, e.g., Sandra 
Fredman, “Substantive Equality Revisited,” International Journal of Constitutional Law 14:3 
(2016): 712-38, who also refers to, e.g., Nussbaum’s capabilities approach in the explora- 
tion of a meaningful multi-dimensional understanding of "substantive equality" (ibid., 
729-30). A key question guiding different conceptualizations is: "Equality of what?" Is it 
about "equality of treatment" or indeed more accurately about, e.g., *equality of results" 
or "equality of opportunity" (ibid., 720). Likewise, the focus will linger more or less on 
questions of, e.g., the need for structural changes in order to attain de facto equality. 
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Finally, to Nussbaum, human rights are interrelated and presuppose each 
other."$ This common idea in human rights theory is also found in Nickel." 
Nussbaum seems to go further than Nickel in her insistence on social and eco- 
nomic rights, but she also partly discusses them in a less pragmatic fashion 
than Nickel, for she does not to the same extent connect the justification of 


the central entitlements to the question of whether or not they can be feasibly 
fulfilled. 


7 The Importance of Rights Talk 


While Nussbaum points out deficiencies in (standard approaches to) human 
rights, rights language occupies a central place in her capabilities approach. 
Like many other theorists, including Nickel, she points out that rights talk car- 
ries weight compared to talk in terms of interests, for example. “It emphasizes 
the idea of a fundamental entitlement grounded in the notion of basic justice. 
It reminds us that people have justified and urgent claims to certain types of 
treatment, no matter what the world around them has done about that.””8 
Nussbaum sees rights talk as a way to get at asymmetric relations of power, 
and as seen above, in her theory of basic social justice this includes from the 
start the explicit recognition and incorporation of persons with severe physical 
and cognitive disabilities. Her basic view of human beings and her concept of 
persons are inclusive. She underlines that physical and/or mental dependency 
is a fundamental part of every person's life, and at certain stages more extreme 
than during other times. She develops these ideas in explicit criticism of the 
"social contract tradition" and its ideas about contracting persons as free, inde- 
pendent “rough equals” able to “fully cooperate" and who in essence design a 
contract that will regulate the lives of people who are like themselves. Because 
human life is not like that, such a postulate cannot serve as the basis for a 
theory of justice. “[P]ersons are from the start both capable and needy" and 
"subjects of justice" rather than — as an afterthought — recipients of compas- 
sion or charity. This is so, even if they are impaired from partaking in the actual 
conceptualization of so-called “primary goods" and in the choice of “basic po- 
litical principles" Thus, Nussbaum identifies the perspectives of persons with 
cognitive and physical impairments, or indeed non-human animals or (per- 
sons from) poor nations, as a pivotal issue, not a marginal one, of any theory of 


76 Nussbaum, Creating Capabilities, 67. 
77 Nickel, Making Sense of Human Rights, 104. 
78 Nussbaum, Creating Capabilities, 68. 
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justice. They are moved in from the “margins” to which the social contract tra- 
dition in both its classic and modern forms has exiled them, to the extent that 
it has recognized them at all in some kind of derivative sense."? Throughout, 
she argues against conflating "charity" and "justice" and sees rights as an im- 
portant language for giving expression to the idea of equality. 

What Nussbaum does not discuss is the way in which rights inescapably 
leave room for interpretation of what in a legal sense can justifiably be de- 
manded in the name of human rights. In some sense, she does not sufficiently 
problematize the talk of rights. Here, her argumentation seems less developed 
than Nickel's, who does recognize the vagueness and openness of (human) 
rights language, but finds that this fact does not single out the concept of 
human rights in relation to other normative concepts. Nor does he want to 
equate vagueness with emptiness. According to him, we can set limits to the 
use of a concept, and "[l]egal formulations of rights" can help us with this in 
the present case.®° 

Certainly, Nussbaum concedes that the idea of human rights is not crys- 
tal clear. Rights have been understood in different ways in different times and 
places. Rights language as such has tended to disguise this fact, offering an 
illusion of unity which does not exist on a philosophical plane, whether (for 
example) regarding their nature, their subject, or their ultimate foundation 
and thus the basis for the claims people make. (As a nod to Nickel and others, 
she also underlines that no certainty exists regarding the relationship between 
rights and duties, whether a right always gives rise to a duty, and who the ad- 
dressee is.) To Nussbaum, this is why rights language must be complemented 
by the language of capabilities, which can offer important specifications and 
additions. The capabilities approach takes a clear stand on these "disputed is- 
sues", as the approach states "clearly what the motivating concerns are and 
what the goal is”. In fact, she claims that the best way to think about funda- 
mental rights is to think of them in terms of capabilities: "to secure a right of 


79 Nussbaum, Frontiers of Justice, 14-18, 22, and 87-89; Nussbaum, “Poverty and Human 
Functioning,” 69-75; Nussbaum, Creating Capabilities, 87 and 150. According to 
Nussbaum, “charity” or “compassion” has been the more immediate way of conceptual- 
izing relationships, e.g., to the citizens of other (poorer) nations and to animals. To her 
mind, this approach is insufficient, and seeing something as "an occasion for charity" is 
not the same thing as identifying “a problem of justice”. Nussbaum, Frontiers of Justice, 
18-22. See also ibid., chapters 2-3, where she also, e.g., criticizes social contract theories 
for fixating on income and wealth as "indices of well-being" and "relative social positions". 
Nussbaum, Frontiers of Justice, 164. See also, e.g., Waldron, One Another's Equal, 242-44, 
247, which in relation to Nussbaum discusses human life and functioning in general as 
marked throughout by various degrees of fragility. 

80 Nickel, Making Sense of Human Rights, 185. 
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citizens in these areas [of, for example, free speech] is to put them in a position 
of capabilities to function in that area"! 

Inline with this, Nussbaum discusses judicial review as a way to provide the 
correct interpretation of the central “entitlements”, and she believes that her 
list of capabilities can be of help here, although (as she notes) “within limits 
set by constitutional text and precedent". They can also function as an incen- 
tive to constitutional changes and new legislation. At the same time, she un- 
derlines: "In all these areas deliberation operates. The only way in which the 
approach cuts off deliberation is that it urges that fundamental entitlements 
be secured beyond the whim of temporary majority preferences."9? 

Thus, Nussbaum holds that judicial review offers an opportunity to deepen 
and clarify the understanding of what we are dealing with. She underlines that, 
unfortunately, a judgement is not always a step forward. Yet she seems confi- 
dent that her list of capabilities that lays down “minimum requirements for 
justice" will curb outright interpretative indeterminacy, including once they 
have become part of a constitutional framework.8? However, I will next con- 
sider in some depth the way in which interpretation is inescapable, and raise a 
few issues that Nussbaum (and also in part Nickel) does not elaborate on. This 
is important as well since, according to Nussbaum, *one of the major avenues 
of implementation of the Central Capabilities is a nation's system of constitu- 
tional adjudication involving fundamental rights’,** as well as the fact that she 
views her approach as a human rights approach. 


8 Rights as Politics 


Nussbaum rejects the idea that human rights are imperialist and have a Western 
bias. To her, they are “the ally of the weak against the strong"? In the following, 
I base myself in part on authors who, on the contrary, are openly skeptical to- 
wards the potential of human rights to deal with injustices and who highlight 
their "dark sides" (to refer to Julia McClure's chapter in this volume). 


81 Nussbaum, “Poverty and Human Functioning,’ 52-53. 

82 Nussbaum, Creating Capabilities, 75. 

83 Ibid., 174-76; Nussbaum, Frontiers of Justice, 174—75. According to Nussbaum, the cen- 
tral entitlements are pre-political and, given that she sees her capabilities approach as a 
human rights approach, she also by this means refutes a position that sees human rights 
simply as “political artifacts”. Ibid., 285-86. 

84 Nussbaum, Creating Capabilities, 97. 

85 Ibid. 106. See also ibid., 102-05. 
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According to Nussbaum, human rights (she mentions in this context the 
UDHR), in a similar way to her capabilities approach, “seeks an agreement 
for practical political purposes and deliberately avoids comment on the deep 
divisive issues”.86 In practice, however, one inescapably falls back on “value” 
considerations of a more varied sort the minute one sets about adjudicating 
potential human rights violations. The skeptics urge us not to overlook this 
dimension. In order for an account of human rights to be viable, it has to grasp 
the way in which rights, just like charity, form part of politics. Certainly, human 
rights function as ideals, beyond and above politics and political compromise, 
and as a language in which to formulate normative claims when one might 
have neither positive law nor “accepted morality” on one’s side — one advantage 
of human rights vocabulary that we may want to underline. Yet, even though 
rights do claim to stand outside “politics” in this way, they are simultaneously 
within politics: they are conceptualized into being through political processes. 
As Martti Koskenniemi writes: 


Hence the extraordinary rhetorical power of rights: on the one hand, they 
are ‘outside’ the political community in the sense that the legislator's task 
is merely to declare their presence in positive law, not to create them. On 
the other hand, they are also ‘inside’ the community by being fixed in 
constitutions and other positive legal enactments and thus amenable to 
objective confirmation.®’ 


Hence, "[r]ights not only determine and limit policies, but (...) policies are 
needed to give meaning, applicability, and limits to rights" Human rights are 
an outcome of politics, as we are dealing with processes “whereby an aspect of 
reality becomes characterized in terms of rights" 55 Moreover, politics is carried 
out by means of human rights. 

As noted above, Nussbaum underscores the role of judicial review in reach- 
ing clarity and limiting interpretative discretion as to what rights we have. With 
regard to matters of human rights, the final say today also lies to a great extent 
with judicial or semi-judicial human rights bodies. However, as Koskenniemi 
underlines, legal reasoning here is a balancing act. Because of the general 
form of human rights, human rights law initially allows anyone to use them to 
make their case. Applying human rights law, however, means making "assess- 
ments of proportionality’, evaluating and striking a balance between different 


86 Ibid. 109. 
87 Koskenniemi, "The Effect of Rights on Political Culture," 102. 
88 Ibid. 12. Cf. Nussbaum, Frontiers of Justice, 208-11. 
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interests and claims, and deciding in favor of one of at least two competing un- 
derstandings of what has happened: that of the possible human rights victim 
and that of the possible violator. "There is no fixed point in law itself to which 
reference can be made in order to escape this dilemma," Koskenniemi argues. 
Legal norms will never be so determinate as to allow this.89 Instead, inevitable 
discretionary assessments are made "by reference to some context or purpose" 
beyond law itself,9° by having recourse to culturally and politically conditioned 
assumptions.?! Law also explicitly accommodates this "technically" by accom- 
panying legal norms with qualifications, limitations and derogation clauses. 

Thus, it is “never about realising rights that are ‘out there’, but always about 
whom we are to privilege, how scarce resources are to be allocated’, and “then 
it becomes imperative to articulate the criteria of distribution that underlie 
such choices”? and also to point out that these criteria are contested and that 
there are alternative visions of good. 

Both Nickel and Nussbaum seek to highlight the political aspect of rights 
talk as well, alongside seeing rights talk as striving for an ideal. Today's societ- 
ies are organized and ruled differently from earlier times. Human rights are 
attempts to hold those in political power to account who also, because of their 
position, are central to the workings of society and the well-being of humans.?? 
Nickel also points out that human rights must be balanced against each other, 
but he does not develop these ideas in much depth. However, one can ask if the 
above-discussed theories fully manage to take the complex nature of human 
rights seriously, or if they partly fail (perhaps Nickel more than Nussbaum), 
paradoxically because of how they rely on “rights”. Critical legal scholars, like 
Koskenniemi, have pointed out certain limits that rights terminology places 
on our imagination and perception of phenomena. Human rights is a highly 
legalized discourse, conducted with reference to law.?* "Law", including the 
language of rights and human rights, is *a distinct manner of imagining the 
real” through language,?5 and this grammar will guide our vision. 


89 Importantly, it is also not simply about semantic openness. Koskenniemi, “The Effect of 
Rights on Political Culture,” 11. 

9o Martti Koskenniemi, “Human Rights, Politics and Love,” Mennesker & rettigheter 1 (2001): 
33-45, 36; Koskenniemi, "The Effect of Rights on Political Culture," 99. They do not have 
any “essential or intrinsic meaning" Ibid., 107. 

91 Ibid., 108. 

92 Koskenniemi, “Human Rights, Politics and Love,” 41. 

93 See, e.g., Nickel, Making Sense of Human Rights, 73. 

94 See also footnote 16 and Nickel's statement that human rights today are largely the rights 
of lawyers. 

95 Quote from Clifford Geertz, Local Knowledge: Further Essays in Interpretive Anthropology, 
3rd ed. (New York: 2000), 173. 
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This is why these scholars urge us to investigate the parameters within 
which justice and human life are conceptualized, and articulate the criteria 
of distribution underlying the choices that are made de facto in the act of ap- 
plying human rights law, namely the current “politics”. When they examine 
the current grammar of rights talk, critics point out that we find, in effect, 
particular constructions of the self, sociability and specific modes of agency. 
These notions are “politically and culturally conditioned"?$ To quote Joseph 
Slaughter, who seems to partly echo Nussbaum’s critical reading of the social 
contract tradition: 


International human rights law describes and promotes a universal, sta- 
ble, unified, and knowable subject who has clearly delimited boundaries 
and interests. According to this conception of the individual, the subject 
knows what she wants, knows how to get it, and only human rights abuses 
stand in her way. More explicitly, this subject is the hero of her own per- 
sonal narrative of human dignity, enlightenment, and liberation.9” 


Slaughter continues: 


“the narrative of the pre-social and autonomous self, the heroic individ- 
ual, who stands against the threat of society, and whose confrontation 
with society is to be assisted with the notion of rights is a misleading 
one.” The notion of the “heroic individual" pits that individual against so- 
ciety without recognizing her as both a product of and a participant in 
that society.?8 


In relation to this legal human rights imagination, Frédéric Mégret has pointed 
out that: 


it may well be the very formulation and structure of rights which is the 
root cause of the exclusion of persons with disabilities. Indeed, I would 


96 Quote from Koskenniemi, "The Effect of Rights on Political Culture,” 108. 

97 Joseph Slaughter, “A Question of Narration: The Voice in International Human Rights Law,” 
Human Rights Quarterly 19:2 (1997): 411. See also, e.g., Frédéric Mégret, "The Disabilities 
Convention: Towards a Holistic Concept of Rights,’ The International Journal of Human 
Rights 12:2 (2008): 262. 

98 Slaughter “A Question of Narration,” 41, quoting in part Adeno Addis, “Individualism, 
Communitarianism, and the Rights of Ethnic Minorities,” Notre Dame Law Review 67:5 
(1993): 640. Cf. Mégret, "The Disabilities Convention: Towards a Holistic Concept of 
Rights,” 262. 
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contend that it is precisely the quasi-permanent dichotomies of human 
rights law that have marginalized disabled people and prevented them 
from fully enjoying their rights. The disabled individual's life experience — 
and his rights experience — is much more complex and interactional than 
that of persons without disabilities. As a result, it is much less easy to 
disaggregate, and much more vulnerable to logics of rigid partitioning 
of rights.99 


In consequence, the rights that are supposed to counteract marginalization 
and promote formal and substantial equality, that “aim at ‘empowering the 
powerless’ and ‘giving voice to the voiceless'"10? may actually still end up de- 
manding a great deal of those in many ways fragile persons who want to make 
their claims heard. And while there may be groups ready to fight for the vic- 
tims' cause, these groups may not have secured a seat at the tables where po- 
litical decisions are ultimately made and matters of social policy settled. 
Commentators have observed that the CRPD genuinely seeks to recognize 
the particular conditions of disabled people, what their needs are, and what 
it takes to include and empower them. For reasons of wanting to remain as 
inclusive as possible, the treaty lacks an explicit definition of "disability" Yet its 
adoption was influenced by a social model of disability which, as noted above, 
looks beyond individual impairments also to include socially constructed ob- 
stacles in the definition of "disability"!?! Arlene S. Kanter praises the treaty and 
calls attention to emerging civil society mobilization on its basis, yet is also 
mindful that crucial domestic implementation and real impact is still absent. 
Kanter states that the CRPD views disability as an “evolving concept’, and “of- 
fers new interpretations to well known international human rights terms such 
as dignity, autonomy, independence, security, and liberty" The treaty under- 
scores the interdependence of rights, the need for a broad range of affirma- 
tive actions, for "positive" rather than solely "negative" state obligations, and 
the responsibility of other actors as well.?? Likewise Mégret, in heightening 


99 Ibid., 263. 

100 James D. Ingram, “What Is a ‘Right to Have Rights’? Three Images of the Politics of Human 
Rights,’ American Political Science Review 102:4 (2008): 401; quoting Michael Ignatieff, 
“Human Rights as Idolatry,” in Human Rights as Politics and Idolatry, ed. Amy Gutmann 
(Princeton, NJ: 2001), 70. 

101 Schur, Kruse and Blanck, People with Disabilities, 3; Kanter, The Development of Disability 
Rights under International Law, 8, 46, and 49; Mégret, “The Disabilities Convention: 
Towards a Holistic Concept of Rights,” 274. 

102 Kanter, The Development of Disability Rights under International Law, 3, 8, 45, and 299- 
302. Kanter actually notes that domestic implementation of CRPD requires a “paradigm 
shift” on the part of states towards disabled persons and their rights. Ibid., 298. 
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similar aspects, remarks that the CRPD fruitfully “ignores” classical ideas and 
dichotomies of human rights law.!°3 These observations regarding CRPD also 
echo points made by Nussbaum, for example, concerning what it takes to real- 
ize rights,.104 

Perhaps the CRPD can bring about real change. However, it is a task for 
further study to investigate whether it has affected the conceptualization of 
the human person more generally within human rights law.!°5 In addition, it 
remains to be studied further whether any revolutionary effect is cancelled 
out, or not, once the process of interpreting these rights in adjudication on 
the basis of the treaty begins for real, even if the CRPD seeks to “close down" 
meaning and limit the space for such interpretations that would be detrimen- 
tal to disabled persons.!06 


9 Conclusion 


Rights are conceptualized into being through political processes. However, 
human rights law has become a bearer of a narrative that in many ways con- 
ceals the political nature of human rights, transmitting instead an image of law 
as neutral and inclusive with regard to the variety of human needs. It seems 
that this weakens the argumentation of “rights-based” approaches to counter- 
acting marginalization. To some extent they will, despite everything, overesti- 
mate the power of “rights”. So even if both Nussbaum and Nickel wish to put 
forward a theory that does not present an overly narrow image of human be- 
ings, reliance on “rights-language” may undo some of what they are trying to 
achieve. Given that they are not as fixated on rights as the preferred, or even 
the only, avenue forward, it may be that there are elements in the bottom-up, 
needs-based approaches of the kind propagated by Nussbaum that open more 
avenues for acknowledging the political nature of human rights. In addition, 


103 Mégret, “The Disabilities Convention: Towards a Holistic Concept of Rights,’ 261-77; 
Frédéric Mégret, “The Disabilities Convention: Human Rights of Persons with Disabilities 
or Disability Rights?" Human Rights Quarterly 30:2 (2008): 511-14. 

104 See Caroline Harnacke, “Disability and Capability: Exploring the Usefulness of Martha 
Nussbaum’s Capabilities Approach for the UN Disability Rights Convention," The Journal 
of Law, Medicine & Ethics 41:4 (2013): 768-80, for an attempt to evaluate Nussbaum’s ap- 
proach specifically in relation to the CRPD. 

105 Cf Mégret, "The Disabilities Convention: Towards a Holistic Concept of Rights," 274. 

106 Mégret, "The Disabilities Convention: Human Rights of Persons with Disabilities or 
Disability Rights?" 504—07. 
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they may identify a more multi-layered and convincing picture of the human 
person and agency. As Koskenniemi has put it: 


the question is not so much which rights we have, or should have, but 
what it takes to develop politics in which deviating conceptions of the 
good — whether or not expressed in rights language — can be debated 
and realized without having to assume that they are taken seriously only 
if they can lay claim to an a-political absoluteness that is connoted by 
rights as trumps.!07 


Finally, given the limits to rights language, there might also still be reason to 
emphasize languages that describe the activities of helping and assisting, and 
languages which capture human vulnerability of various kinds, without assign- 
ing dubious moral qualities to them. These languages might offer constructive 
images that provide us with visions of what true inclusion could mean, and 
effect changes in mentality and attitudes in society. This is clearly something 
which Nussbaum wants to do by underlining dependency and the need of care 
as intrinsic features of human life.!08 

As the manual quoted at the beginning of this chapter makes clear, depend- 
ing on how we look at disability, and identify its causes (as a medical condi- 
tion or biological impairment or as socially constructed barriers) the efforts 
to address patterns of exclusion will look different. The concept of “normalcy” 
will play more or less of a problematic role,!?? as will reliance on "individual 
agency” as the “way forward". 

Human rights talk is about putting the focus on vulnerability, suffering and 
injustice. Elsewhere, I have maintained, for example, that human rights could 
be conceptualized as an attempt to formulate the borders beyond which that 
which is considered "human" becomes “inhuman”. There are limits to how a 
human being, whoever he or she is, may be treated, and human rights talk is a 
way to highlight this. Human rights is also a language in which to frame resis- 
tance and emancipation.!!? As Nickel points out above, such rights can serve as 


107 Koskenniemi, "The Effect of Rights on Political Culture," 16. 

108 See, e.g., Nussbaum, “Poverty and Human Functioning,” 68—75; Nussbaum, Frontiers of 
Justice, 412-15. 

109 National Commission Persons with Disability, Rights, not charity, 15-16. See also, e.g., 
Richard K. Scotch, “Disability as the Basis for a Social Movement: Advocacy and the 
Politics of Definition,’ Journal of Social Issues 44: (1988): 166; Schur, Kruse and Blanck, 
People with Disabilities, 96. 

110 Certainly, these borders between humanity and inhumanity are not stable, and how they 
should be drawn is continuously debated. For further exploration by the author of human 
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a means for persons who seek to critique prevalent convictions and conditions 
in their societies — including existing legal arrangements — and invoke at least 
partly different standards of right and good.!!! 

Hence, human rights can give voice to present-day experiences. At the cen- 
ter we find the human person, who is simultaneously fragile and irreplaceable. 
Yet, simultaneously we must be aware of the way in which language, including 
human rights language, can have both a transformative and a freezing effect on 
people's understanding of reality and agency. The outcomes of human rights 
are ambivalent. 
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330, 194 


18, 176, 178, 185 
69 

196 

174n 

226n 


Gratian, Emperor 74 


Gratian 8n, 


Gregory Ix, Pope 


35) 47 
49,77 


Grotius, Hugo 8,15, 46n, 101n 


Haakonssen, Knud 89-90 


Haara, Heikki 


Hanke, Lewis 
Heinrich of T 


Henry of Ghent 
Hermogenianus, Roman jurist 


Herodotus 


Herveaus Natalis 


15, 87 
193 

halheim 
196 


200n 


46n 


73 
198, 202 


Hilliger, Oswald 75 
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Hobbes, Thomas 15, 96n, 98-99, 224 
Hohfeld, Wesley Newcomb 6-7, 115n, 215n, 
216, 238 
Hostiensis, Cardinal 
175—176, 185, 213 
Huguccio 34n 
Hume, David 16, 109-110, 112, 120-123, 127 
Hutcheson, Francis 


18, 41-42, 43n, 51n, 


109-110 


Iacobus Butrigarius 52-53 
Innocent 111, Pope 48, 174, 185 
Innocent Iv, Pope 37, 41, 174-175, 180 


Jean Gerson 155, 157-158 

Joannes Andreae 31 34-35, 55-56 

Johannes Monachus 37 

Johannes Teutonicus n 

John Duns Scotus 77 

John xxi, Pope 5, u5n, 198-200, 202 

Justinian 1, Byzantine emperor 33-34, 64, 
66, 74 


Kant, Immanuel uo 

Kanter, Arlene S. 254 

Kennedy, David 206 
Koskenniemi, Martti 251-252, 256 


Lahey, Stephen E. 176n,178n 
Landa, Diegode 203 

Las Casas, Bartolomé de 
Laurentius Hispanus 213 
Lawson, Sarah 147 

Leff, Gordon 200 
Lessius, Leonardus 65, 70, 79 

Locke, John 8,15, 101-102, 110-11, 182n 
Lord Denning 227 

Lossa, Andrea ion 

Louis xiv, King 74 


173, 181, 192—193 


Mäkinen, Virpi 1, 18, 171, 173n, 204n 
Mancilla, Alejandra 19, 212 
Mandeville, Bernard 112, 120 

Marx, Karl un 

McClure, Julia 19,191 

Medina, Juande 70 

Mégret, Frédéric | 253-54 

Mézières, Philippe de 134 

Michael of Cesena 32, 200n, 203n, 204 


261 


Mill, John Stuart 237 

Miller, David 222 

Molina, Luis de 76-77, 79 

Montesquieu, Charles-Louis de Secondat 
56 


Nancy, Jean-Luc  238n 

Nicholas 111, Pope nan, 195, 198 

Nickel, James W. 20, 234-240, 241n, 
242—244, 246—250, 252, 255-256 

Nussbaum, Martha 20, 233n, 234, 236, 
243-253, 255-256 


Odoardus 77 
Olivecrona, Karl 94 


Paakkinen, Ilse 

Paul 111, Pope 

Pennington, Kenneth 4 

Peter John Olivi 196-197, 207 

Petrus Abelard  172n, 173n 

Petrus Alfonsi  172n 

Philippe de Mézières 134 

Pierre D'Ailly 156 

Pizan, Christine de 

Plato 162 

Posti, Mikko 18,171 

Prierio, Sylvester da 70, 76 

Publilius Syrus 7n 

Pufendorf, Samuel 8, 15-16, 87-106, 110-112, 
118—119, 121—122, 125, 127128, 213, 219n 


16-17, 133 
174, 181, 201 


16-17, 133, 138-150 


Rebello, Fernáo 65 

Reix, Delphin 138n 

Richards, EarlJeffrey | 138n, 146n 
Robinson, Jonathan 1,13, 31 
Roger Bacon 171n 

Rufinus 37 


Saastamoinen, Kari 90, 100n 
Sager, Alex | 212n 
SaintPaul 76 

Salter, John 16,109 
Sandaeus, Felinus 68 
Sen, Amartya 244 
Seneca 73, 117, 212 
Sepulveda, Juan Ginés de 
Shue, Henry 220n 


180-181, 192 
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Slaughter Joseph 253 

Slotte, Pamela 1, 19, 20, 232 

Smith, Adam  15,109-112, 120-128 
Socrates 162 

Solon, King 72 

Soto, Domingo de 204 

Stephen of Tournai 37 

Summenhart, Conrad 17, 153-161, 163-169 
Swanson, Scott m 


Theodosius 1, Emperor 74 

Thomas Aquinas, Saint 5n, 38, 54, 70, 76, 
113-116, 138, 139n, 142, 145n, 161-163, 
166-167, 169, 1723173, 175n, 183n, 184 

Tierney, Brian 8n, 10, 31n, 142n, 192, 196, 
200 

Tiraqueau, André 65 

Tostado, Alonso 75 

Tuck, Richard 6, 90, 117 

Tully, James | 102 


Ulpian, Romanjurist 9, 46n, 74, 159n 


Valencia, Martín de 195 
Valentian 11, Emperor 74 


NAME INDEX 


Varkemaa, Jussi 17,153, 197 

Velasco, Gabriel Alvarez de 14, 63-81 

Villey, Michel 3-4 

Vio, Tommaso de 76 

Vitoria, Francisco de 17-18, 153-154, 
161-169, 181-185, 181n, 182n, 193, 
205 

Vives, Juan Luis 56, 205 


Waldron, Jeremy | 243n 

Wallerstein, Immanuel 18, 191 

Walsh, Katherine 176n 

Warner, L. 137n 

Wellman, Christopher Heath 222-223 

Welwod, William 12 

Willard, Charity Cannon  140n, 147 

William Duranti 40-42, 45 

William of Cremona 176n 

William of Ockham 5,10, 32, 42, 114, 115n, 
197, 198n, 200-204 

Williams, Robert 193 

Woodiwiss, Anthony 235n 

Wyclif, John 18, 176, 178-180, 182-183, 185 


Zorrilla, Francisca de 64 
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Subject Index 


Ad conditorem canonum 
alimenta 49-52, 54 


198, 202n, 203n 


alms(giving) 14, 34n, 44, 49-50, 53-55, 124, 
194, 204n 
Amerindians 173, 180—181, 183-184, 193-195, 


201, 203, 203n, 205-206 

animals 2, 2n, 13, 17—18, 46n, 91, 94, 153, 
153N, 154, 156—160, 159n, 164, 166-169, 
183-184, 184n, 202, 243n, 248, 249n 


barbarians 173, 184 


begging 14n, 50, 55-56, 194, 205 
boundaries 191, 194, 196, 204, 207, 253 


capabilities 
247n 

caritas ordinata 36 

charity (caritas) 13, 13n, 20, 36, 51, 53, 64, 71, 
75, 102, 117, 194, 206, 213, 232-238, 238n, 
248—249, 249n, 251 

citizen(ship) 16, 49, 56, 49, 56, 67, 79, 80, 
gon, 93, 98, 105, 205, 218, 219n, 223, 225, 
228, 219n, 242, 246, 249n, 250 

colonialism 19, 191—194, 198, 200-201, 
205-207 

common good (bonum commune) 
50N, 99, 102, 138, 148 

Councilof Constance 180,182, 182n 

creditor 14, 63, 70—75, 77, 79-80 

crime 1, 34, 98, 102, 109, 112, 118—119, 121-122, 
127, 145, 214n 

Cum inter nonnullos 


159, 159N, 243-251, 243, 245n, 


11-12, 50, 


198-199 


debt (debitum) 14, 14n, 15, 48, 63-65, 65n, 
69-80, 120, 123, 136, 143, 197 

debtor 14, 63-65, 70-75, 77-80, 120 

debt relief 14, 65, 71-72, 80 

Decretales 36n, 37n 

Decretum 8n, 31, 35, 370. 

deprivation (chronic) 19, 212, 214, 218, 228 

disabilities, disabled 2, 20, 232, 232n, 233, 
233D, 234, 240, 243-244, 2430, 247-248, 
254-255, 2540 

discrimination 67, 80, 232n, 234, 244 


Dominican(s) 17—18, 172n, 181, 198, 204 


dominion (dominium) 17—18, 37, 46, 102, 
161—162, 166-168, 173—175, 1761, 177—179, 
178n, 179n, 180, 181n, 182-183, 1821, 
183n, 196, 199 

as property (proprietas) 
164166, 174-175 
dominion rights 
184-3185 
equated with right (ius et dominium) 
158, 160-161, 164-166, 168 
founded in grace 


114, 114n, 161, 


17, 171, 1732175, 1803181, 


17, 166167, 175, 1750, 
176-177, 179, 182n 
natural; original 37, 46, 158—159, 166, 
175-177, 175n, 182-183, 185 
duty 
of charity 102, 236-237 
of justice 214 
of state 
228 


215, 221—222, 224, 225n, 


Exiit quiseminat  i4n, 196, 198-199 

Exivide paradiso 4n 

equality 80, 162, 163, 206, 232, 234, 239, 
243n, 246—247, 247n, 249, 254 

equity (aequitas) 64, 67, 110, 112, 18, 140 

excommunication 18, 43, 77 


family 45, 50-53, 55-56, 66n, 69, gon, 92n, 
120, 122, 134—136 

foreigners 49, 63, 75, 205 

Franciscan(s) 2-3, 5, 8, 8n, 19, 32, 35, 42, 
45D, 50, 77, 114, 191-192, 194—208, 198n, 
204n 

freedom (libertas) 6-7, 89, 95, 97, 101, 123, 

134, 181, 195, 201, 203-206, 221-222, 

238n, 242-246; see also liberty 


(libertas) 

gender 2, 17, 235, 247 

global history 15n, 191, 206 

grace 18, 65, 74, 172, 175-180, 179n, 182, 
185 


Haecsancta 180 
heretics 18, 171-173 
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honor 50, 55-56, 70, 117, 127-128, 145, 147 

human dignity 1, 54, 236, 239, 239n, 243, 
245-247, 253 

hunger 7, 43-45, 80, 124, 213, 227 


immigrant 
inequality 54, 54n, 67, 162, 206-207, 214 


20, 171, 221n, 227n 


infidels 13, 18, 171, 173-176, 180-181, 185 
inheritance 35, 135-136, 141, 144 
interest 
moral 12, 79, 147, 216, 224, 239, 248, 
252-253 
public 50, 120-121, 127 
Islam 171, 171), 172n 


Jesuit(s) 66 
Jews 140, 171-173, 172n, 173n, 184 
Judaism 171, 171n, 172n 
justice (iustitia) 13, 16, 18, 67, 80, 109-10, 
120-121, 162 
distributive 12, 47, 55, 56n 
primary 155-158, 164 
social 233, 245-246, 248 
theory of 244, 246, 248 


law 
canon (ius canonicum) 
13-14, 17, 31D, 37, 46, 51, 76, 77, 135, 1430, 
183n, 199 
civil (ius civile) 2, 9, 35n, 44, 46, 98, 101, 
104-106, 116, 117, 119, 174, 213 
common (ius commune) | 15, 350, 39, 44, 
64, 67—68, 72—73, 76, 81, 119, 213 
contract 12 
human (ius humanum) 16, 32, 47, 112, 
113, 116, 117, 128, 138, 145n 
human rights 251 253-255, 257n 
maritime 13 
of nations; peoples (ius gentium) 46, 
46n, 115, 193 
poor 13-14, 14n, 205 
positive (ius positivum) 
44, 55, 70, 115, 117, 251 
Roman 9,17, 38, 42, 45, 69, 113, 116n, 136, 
143n, 162, 184n, 199 
letters of grace — 74, 74n, 75, 80 
liberty (libertas) 10, 18n, 73, 95-98, 15, 5n, 
137, 159—160, 174, 201, 203, 216, 220n, 
236, 254; see also freedom (libertas) 
Liber extra  19n, 36n, 41, 45n 


2, 7-8, 8n, 10, 


4, 36, 370, 38, 42, 


SUBJECT INDEX 


Liber sextus 36n,196n 


marriage 92n, 124, 134—135, 137, 137 
marginality, marginalization 1, 2n, 16, 18-19, 
63, 191, 192, 194, 207, 254-255 


mendicant(s) 13,32, 32n, 33, 35n, 41, 48, 
50, 63 
migrants 1n, 212, 212n, 214, 219-220, 220n, 


222—228, 224n, 226n, 227n 
migration 
moral sense (theory) 
Muslims 


12, 201, 212, 212n, 224—225, 227 
16, 112, 120 
171-172, 172n 
needs 12,20, 89, 103, 113, 133, 213, 215, 219, 
220n, 223, 227, 234, 237, 239, 245, 
254—255 
2, 10, 13-14, 46, 48, 52, 56, 64, 105, 
213—216, 218—219, 223-224, 237, 248 
necessity (extreme) — 8, 10, 13, 32n, 35, 36, 42, 
44, 55, 99, 100, 103-104, 196197, 204. 
maxim/principle of 7n, 712, 15,19, 43, 
44N, 47, 55, 99-101, 109, 110, 183 
204n, 212—218, 212n, 219n, 221, 224—228 
right of 7—12, 16, 19-20, 99-101, 109n, 


needy 


110-133, 110N, 115D, 117-118, 127, 183, 
204n, 212—218, 212n, 219n, 221, 224—228 

nobility 63, 70 

obligation 14, 32-33, 36, 44-45, 51, 53, 56, 
67, 71, 75, 89-91, 93-100, 104-105, 119, 
134n, 160, 165, 169, 234, 247, 254 

ordo caritatis | 36, 45, 53 

ownership 37, 104, 111, 113-117, 161, 164-166, 
179, 182n, 196, 203-204; see also 
property; see also dominion 


pagans 

penalty 9,41 

persecution 18, 98, 106, 220 

personae miserabiles/miserable persons 
2, 8,12, 14-15, 39-41, 43, 56, 63-64, 66, 
80, 135n 

poor (pauper) 11, 13-15, 13N, 19, 31-35, 39; 
39n, 40, 44-50, 50n, 51-56, 63-75, 69n, 
77, 79-81, 109-111, 117, 123-127, 134, 1350, 
139—140, 143, 147—148, 182, 192, 194, 196, 
204-207, 212—213, 242, 248, 249n 


171—172, 171N, 172N, 173N, 204 


poorrelief 13, 13n, 47-50, 80 
possession (possessio) 113-115, 144, 161, 161n, 
165, 174, 201 


Virpi Makinen, Jonathan William Robinson, Pamela Slotte, and Heikki Haara - 978-90-04-43153-9 


Downloaded from Brill.com1 1/13/2020 10:22:59PM 
via University of Cambridge 


SUBJECT INDEX 


postcolonial 18-19, 191-192, 197, 200—201, 
203, 207 
poverty 2-3, 8, 8n, 13, 16, 19, 31-36, 32n, 39, 
39N, 41, 44, 47-50, 54-56, 55n, 63-71, 
75» 77-79, 78n, 110-112, 117—118, 123-126, 
191, 194—206, 214, 223, 225 
power (potestas) 4-5, 6n, 15, 31, 37, 420, 51, 
88, 89, 93, 95, 951, 97, 98, 114, usn, 
155-158, 161, 164165, 167, 169 
predestination 179, 179n 
privilege (privilegio) 6, 14-15, 36, 42, 63-66, 
68, 70-71, 73, 79-81, 100, 1141, 115D, 215, 
215N, 216, 219, 224, 252 
property (proprietas); see also dominion; 
ownership 
common; collective 13-116, 205 
private 11, 32, 101-102, 112-113, 115—116, 121 
127, 137, 180n, 199-200 
rights 8, 12, 20, 33, 33N, 47, 101, 101n, 103, 
127, 137N, 159, 161, 165-166, 195-196, 
199—201, 207, 214, 216 
prostitution 78, 217 
punishment 39, 98, 98n, 117-122, 126-127, 


172,195 


Quia nonnunquam 198 
Quia vir reprobus, 198n 
Quod super hiis 174-175 
Quorundam exigit 198 


refugees 171,220, 221n, 223, 224n, 225n, 
226n, 227n 

restitution (restitutio) 75-79, 103, 163-165 

right(s) 


active/passive 6 

animal 17,153, 153n, 154, 159, 159n, 160, 
164, 166-169, 184n 

basic; fundamental (incl. social, economic 
rights) 6, 10, 12, 20, 214, 216, 219-222, 
221n, 224—225, 228, 237, 242, 247, 250 

human 5-7, 5n, 11213, 12n, 15—16, 19-20, 
20N, 154, 185, 192, 212n, 214, 224, 
233-244, 234n, 235n, 241n, 246—257, 
250n, 252n, 257n 

individual; subjective 4-5, 4n, 5n, 12, 32, 
87, 99, 142, 153-155, 162 

Hohfeldian theory of 6-7, 15, u5n, 215n, 
216, 238 

legal 7,42, 50, 115n, 141, 178, 195, 197, 
216n, 236, 238, 257n 


265 


liberty 115, 216, 220n 
moral 115n, 145, 149, 216n, 228, 238, 240 
natural (ius naturale) 6, 8, 8n, 9, 12-15, 
15N, 17, 31-32, 32D, 35, 37-39, 41-42, 44, 
46n, 51, 54-56, 56n, 70, 87-91, gon, 
93-95, 97-101, 103-106, 109, 111-116, 118, 
138, 140, 145, 145n, 159n, 160, 160n, 166, 
174—176, 180184, 192, 197, 213, 238 
negative/positive 5-6 
objective/subjective 4-5 
of nature (ius naturae) 224 
subsistence 19, 110, 112, 116, 191, 215, 217, 
220n, 222—223, 226, 228 
territorial 
Roman law, see law 


20, 219, 220n, 221 


Scholasticism (Scholastic) 65, 71-72, 76-80, 
109, 114n, 155, 160, 179n 
SchoolofSalamanca 81192 
Scottish Enlightenment 
shame 52-53, 122, 125, 127 
self-defense 93, 105 
self-love 94-95 
self-mastery 161, 175, 183 
self-preservation (inclination or instinct) 
10, 15, 88-89, 92n, 93-97, 99-100, 
104-105 
duty of  9-10,88, 91, 97, 175 
right of 88, 91 93, 96, 99, 105 
40, 42, 73, 97n, 98n, 123, 174, 180, 
183-184, 203, 206 
sociability 15, 87, 89, 89n, 91-93, 95, 97-99, 
102—103, 105, 106, 118, 253 
state of nature (natural state) 
175n 
Stoicism (Stoic) 
Sublimis Deus 174 
Superhoc 72 


109, 120 


slave 


8, 32, 93-94, 


118, 118n, 19n, 125-126, 128 


theft 8-11, 16, 32, 43-44, 44n, 47, 102, 116, 
122, 126—127, 213-214 

Thomism (Thomistic) 138, 140, 142, 145 
toleration 18n, 171 


vagabond 14n, 63, 205 


welfare 98, 213, 222, 242 
2, 13, 16-17, 17n, 40, 66, 133-137, 137n, 
140-150 


widow 
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